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PREAMBLE

The Government of the Kingdom of Lesotho and the Government of the Repubilic of
South Africa (hereinafter called “the Parties”);

CONSIDERING the value of the water resources in Southern Africa:

RECOGNISING the advantages of regional development and that co-operation
between the Parties with regard to the development of mutual water resources can
significantly contribute towards the peace and prosperity of the Southern African

region and the welfare of its peoples;

DESIRING to enhance the conditions of life of the people of the Kihgdom of Lesotho
and the Republic of South Africa by raising the level of deveiopment of those

resources,;

CONSIDERING the mutual benefits for the Kingdom of Lesotho and the Republic of
South Africa to be derived from the enhancement, conservation and equitable
sharing of the water resources of the Senqu/Orange River and its affluents, and taking
account of their particular natural advantages: and

WISHING to promote the traditions of good neighbourly relations and peaceful
co-operation between the Parties:

hereby agree as follows:






ARTICLE 1: DEFINITIONS
In this Treaty, unless inconsistent with the context —

“Average Annual Electricity Price” means —-

the average unit price of all electricity sold in any one year by ESCOM or its
successors in the Republic of South Africa, which price is published in the
annual reports and accounts of ESCOM or its sUCCessors;

“Customs Union Agreement” means —
the Customs Union Agreement of 11 December 1969 between the Governments
of the Republic of South Africa, Botswana, esotho and Swaziland and all

memoranda and addenda thereto,;

“Customs Union” means —
the Customs Union established in terms of the Customs Union Agreement;

“Designated Delivery Point” means —

that point, situated at the Caledon River, in the conveyance system connecting
the tailpond dam of the hydro-electric power complex of the Project with the
Designated Outlet Point;

“Designated Outlet Point” means —

that point of outlet of the conveyance system connecting the tailpond dam of
the hydro-electric power complex of the Project to the catchment of the Ash
River in the Republic of South Africa or such other point or points as may be
agreed upon by the Parties;

“Due Date” means —

the date at which payments in terms of paragraphs (15), (16), {(17) and (18) of
Article 12 and paragraph (1) of Article 13 become due, which date in each
instance is specified in accordance with the provisions of paragraph (21) of
Article 12 and paragraph (2) of Article 13, as the case may be;

“Financial Year” means —
a period of twelve months commencing 1 April of any given year and ending 31
March of the following year, both dates inclusive;
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ARTICLE 1: DEFINITIONS

"Hydrological Year" means —
a period of twelve months commencing 1 October of any given year and

ending 30 September of the tollowing year, both dates inclusive;

“Internationally Recognized Standards™ means —
the best relevant national or international standard of competence, expertise

and practice,

“Lesotho” means —
the Government of the Kingdom of Lesotho;

“Lesotho Central Bank” means —
the Central Bank of Lesotho established by the Lesotho Monetary Authority

Act, 1978,

“Nominal Annual Yield” means —
that quantity of water determined from time to time in accordance with the

provisions of paragraph (5) of Article 7,

“"Present Value” means —
the 1995 equivalent value of costs, computed in accordance with the

procedures set out in the Royalty Manual,

“Broduction Price Index” means —
the Production Prices Index (Commodities for South African Consumption)
issued monthly by the Central Statistical Services of South Africa;

“Project” means —

that water delivery project ultimately delivering seventy cubic metres of water
per second consequentupon the implementation of the phases provided forin
paragraph (1) of Article 5 as well as the concomitant hydro-electric power

project identified in Annexure L]

“Project Imptementation” means —
all the steps required to complete the Project to its operating state including
studies, investigations, designs, procurement of equipment, construction and

commissioning;



(2) -

ARTICLE 1: DEFINITIONS

“Project Works” means —
all constructions, instaliations, facilities, equipment, supplies and infrastruc-
ture of a temporary or permanent nature comprising the Project or required for

implementing the Project;

"Royalty Manual” means —
the technical document denoted as such and agreed to by the Parties by way
of Protocol I to this Treaty and annexed thereto;

“SACU Study” means —
the technical document denoted as such and agreed to by the Parties by way

of Protocol 11 to this Treaty and annexed thereto,

“Scheduled Monthly Demand” means —

that portion of the minimum quantity of water specified for any one calendar
year in Annexure II scheduled by the Lesotho Highlands Development
Authority in operation plans compiled in terms of paragraph (7) of Article 7 for
delivery each month during such year;

“South Africa” means —
the Government of the Republic of South Africa;

“South African Reserve Bank” means —
the central bank of the Republic of South Africa operating in terms of the

South African Reserve Bank Act, No. 29 of 1944;
and cognate expressions shall be construed accordingly.

“Delivery to South Africa” shall mean delivery atthe Designated Delivery Point
and cognate expressions shall be construed accordingly.

The term “phase” shall include “sub-phase” unless otherwise indicated or

inconsisient with the context,



(4)

ARTICLE 1: DEFINITIONS

The terms “Article” and “Annexﬁre“ mean respectively an Article of, and an
Annexure to, this Treaty. Except as otherwise indicated, reference to a
paragraph is to a paragraph in the Article or in the Annexure in which the

reference is made.

Annexures I to 111 shall be read with and shall form an integral part of this

Treaty.

i0



ARTICLE 2 : DESIGNATED AUTHORITIES AT GOVERNMENT LEVEL

{1) Unless otherwise specified in this Treaty, the Parties respectively designate
the following authorities to implement the provisions of this Treaty:

{a) onthepartof Lesotho, the Ministry of Water, Energy and Mining or such
other Ministry as may be designated from time to time in order to
implement specific provisions of this Treaty; and

(b) on the part of South Africa, the Department of Water Affairs or such
other Departments of State as may be designated from time to time in
order to impiement specific provisions of this Treaty.

(2) Each Party shall have the power to effect changes to any such designation

provided for in paragraph (1) and shail promptly notify, as far as possible in
advance, the other Party of any such change.
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ARTICLE 3 : PURPOSE OF THE TREATY

The purpose of this Treaty shallbeto provide for the establishment, implementation,

operation and maintenance of the Project.
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(1)

(2)

ARTICLE 4 : PURPOSE OF THE PROJECT

The purpose 6f the Project shall be to enhance fhe use of the water of the
Senqu/Orange River by storing, regulating, diverting and controliing the flow
of the Senqu/Orange River and its affluents in order to effect the delivery of
specified quantities of water to the Designated Outiet Point in the Republic of
South Africa and by utilizing such delivery system to generate hydro-electric
power in the Kingdom of Lesotho.

Without prejudice to the provisions of paragraph (1) each Party shall be
allowed the opportunity to undertake ancillary developments in its territory,
including:

) theprovisionofwaterforirrigation,potablewatersupplyandotheruses;

(i} thedevelopmentof other projects to generate hydro-electric power; and

(iif) the development of tourism, fisheries and other projects for economic

_ and social development,
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(3)

ARTICLE 5: PROJECT IMPLEMENTATION

The Project shall be implemented by way of any or all of the phases described
in Annexure 1 or such additional phases as may be required ultimately to
deliver seventy cubic metres of water per second: Provided that any phase
described in Annexure [ may be modified by agreement between the Parties.

Unless the Parties decide otherwise, each phase of the Project shall be
implemented in time to satisfy the minimum water deliveries as specified in
Annexure I1. Water deliveries to South Africa from Sub-phase IA of the Project
shall be due to commence in the year 1995 and water deliveries to South Africa
from Sub-phase IB of the Project shall be due to commence in the year 2002,

The conveyance systems for the discharge from the most downstream hydro-
electric power station in the Kingdom of Lesotho shall be designed, built,
operated and maintained in such a manner that neither Party shall be in a
position to interfere unilaterally with the flow of water fo the Designated

Delivery Point.

The conveyance systems referred to in paragraph (3) shall be designed, built,
operated and maintained in such a manner that:

(a) the hydro-electric power generation shall not be affected when, for any
reason, all or part of the water due to be delivered to South Africa cannot
be received at the Designated Outlet Point; and

(b) the flow of water to the Designated Outlet Point shall not be impaired
when, for any reason, all or part of the water due to be delivered to South
Africa cannot be passed through the hydro-electric power complex

forming part of the Project.

The outlet facilities at the dam of the tailpond reservoir of the hydro-eleciric
power complex forming part of the Project shall be designed, built, operaied
and maintained in such a manner that the maximum discharge from such
outlet facilities, other than a discharge by means of a spiliway, cannot exceed

eight cubic metres of water per second.
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ARTICLEG : GENERAL DUTIES REGARDING THE PROJECT

The Parties shall use their best endeavours to secure and facilitate the
imp!ementaﬂén of the Project: Provided that the implementation of each
phase of the Project subseguent to Phase I, shall be subject to the consent of
each Party prior to such implementation and provided further that, without
prejudice to the provisions of Article 12, a Party not consenting to the
implementation of any such subseguent phase of the Project shall f:ompensate
the other Party for any wasted Project implementation costs reasonably
expended by such other Party in anticipation of the implementation of such
subsequent phase.

Lesotho shall, inaccordance with the provisions of this Treaty, have the overall
responsibility for that part of the Project situated in the Kingdom of Lesotho
and the security thereof.

South Africa shall, in accordance with the provisions of this Treaty, have the
overall responsibility for that part of the Project situated in the Repubtlic of
South Africa and the security thereof.

Lesotho shall establish the Lesotho Highlands Development Authority as an
aufonomous statutory body under the laws of the Kingdom of Lesotho in
accordance with the provisions of this Treaty.

South Africa shall establish the Trans-Caledon Tunnel Authority as an
autonomous statutory body by means of appropriate legislation in accordance
with the provisions of this Treaty.

The Parties hereby establish the Joint Permanent Technical Comrmission in
accordance with the provisions of this Treaty.

Lesotho shall, in accordance with the provisions of this Treaty, ensure the
agelivery of such quantities of water as specified in Annexure 11, to South Africa.’

Neither of the Parties shall cause or permit under any circumstance nor forany
reason whatsoever any unilateral interference with the delivery of water to the

Designated Outlet Point.

19



(9)

(10)

(11)

(12)

(13)

(14)

ARTICLE 6 : GENERAL DUTIES REGARDING THE PROJECT

Lesotho shall, in accordance with the provisions of this Treaty, ensure that
minimum rates of flow as provided forin Article 7 be maintained in the natural

river channel downstream of each of the Project dams.

Each Party shall, in respect of its territory, provide the Lesotho Highlands
Development Authority and the Trans-Caledon Tunnel Authority respectively,
with all powers, authorizations, exemptions and rights necessary for the
implementation, operation and maintenance of the Project, including the
procurement of land and interest in land. Each Party shall engage its best
endeavours to assist any such Authority in obtaining, in an expeditious
manner so as not to delay the Project, jand or any interest in land required for

such purposes.

Each Party shall provide the Lésotho Highlands Development Authority, the
Trans-Caledon Tunnel Authority, and the Joint Permanent Technical Com-
mission, respectively with all the necessary access rights required in the
course of the implementation, operation and maintenance of the Project.

The Parties shall, subject to the normal requirements of national legisiation,
secure the granting of visas and other travel documents to personnel engaged
in the implementation, operation and maintenance of the Project and shall
ensure the necessary freedom of access to the locations of the Project Works

to such personnel.

Each Party shall enact appropriate legislation to enable it to give effect to the
terms of this Treaty and shall ensure that ali such legislation be enactedin time
to allow for the effective implementation, operation and maintenance of the

Project.

The implementation, operation, maintenance, safety inspection and monitor-
ing procedures of the Project Works shall be carried out in accordance with

Internationally Recognized Standards.

Lesotho shall take the necessary measures to prevent of abate any significant
pollution of the water to be delivered to South Africa. The Parties shall consuit

20



(17)

(18)

ARTICLE 6 : GENERAL DUTIES REGARDING THE PROJECT

through the Joint Permanent Technical Commission with a view to reaching
agreement with regard to the defrayment of the reasonable costs for
prevention or abatement of pollution caused by adverse effects of the Project. .

Notwithstanding the tied finance or tied finance guarantee requirements of
financing institutions, tendering for the Project Works shall be by competitive
bidding without discrimination as to the nationality of any tenderer, unless the
Parties approve of such requirements. The approval of South Africa shall not
be required with regard to such tied finance or tied finance guarantee
requirements in respect of that part of the Project Works solely concerned with
generating hydo-electric power in the Kingdom of Lesotho, unless oniy
tenderers of South African nationality are preciuded from tendering in terms

of such requirements.

The consulting services relating to the delivery of water to South Africa shall
aliow for the contribution of consultants nominated by South Africa to the
extent of not less than fifty percent in value with regard to that part of the
Project situated in the Kingdom of Lesotho.

Neither Party shall apply quantitative restrictions on goods, materials, plant,
eqﬁipment or services, whether produced or manufactured in the territory of
any of the Parties or imported from outside such territories, required for the
implementation, operation or maintenance of the Project or any phase thereof.
The procurement of all such goods, materials, plant, equipment or services
shall be without any restriction whatsoever as regards the primary or
secondary source of supply except as may be required by tied finance or tied

finance guarantee arrangements and shall be without prejudice to the

provisions of paragraphs (186) and (17).
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(2)

(3)

ARTICLE 7: LESOTHO RHIGHLANDS RNEVELOPMENT AUTHORITY

The Lesotho Highlands Development Authority shall have the responsibility
for the implementation, operation and maintenance of that part of the Project
situated in the Kingdom of Lesotho, in accordance with the provisions of this
Treaty, and shall be vested with all powers necessary for the discharge of such

responsibilities.

Subsequent to the implementation of Sub-phase 1A of the Project, the Lesotho
Highlands Development Authority shall annually deliver such minimum
quantities of water as specified for each calendar year in Annexure II, to South

~ Africa at the Designated Delivery Point: Provided that any shortfall in the

delivery of the minimum quantity of water specified for any calendar year in
Annexure I1 may be recouped utilizing water delivered in excess of the
Scheduled Monthly Demands during the six months following the end of such
year which quantity of water so utilized shall constitute part of the water
deliveries for the calendar year in respect of which the shortfall is recouped
and provided furtherthatonthe requ'est of South Africa, the annual quantities
of water specifiedin Annexure I shall be adjusted in accordance with changes
as projected by South Africa in the water use requirements in the Republic of
South Africa and provided further that adjustments shall be made to only those
annual guantities of water specified in Annexure II which exceed the total of
the Nominal Annual Yield and the vield forecast by the Lesotho Highlands
Development Authority for Sub-phase IB or as the case may be, the total of the
Nominal Annual Yield and such yield forecast by such Authority for any phase
of the Project which is being implemented at the time of such adjusiment
which yield forecasts shall be established on the same basis as the Nominal
Annual Yield.

Without prejudice to the provisions of paragraph (2), the Lesotho Highlands
Development Authority shall, up to the date water deliveries from Phase I1 of
the Project commence, annually deliver to South Africa the guantity of water
equal to the Nominal Annual Yield: Provided that the Lesotho Highlands
Development Authority shaill not be obliged to deliver to South Africa the
quantity of water in excess of the minimum guantity specified for the relevant
year in Annexure Il required for the initial filling of reservoirs forming part of
ihe Project and provided further that in the event of insufficient inflow into the

23



ARTICLE 7 : LESOTHO HIGHLANDS DEVELOPMENT AUTHORITY

storage reservoirs forming part of the Project, the Lesotho Highlands
Development Authority shall be obliged to deliver only such quantity of water
in excess of the minimum specified for that particular year in Annexure Il as
shall be prescribed by reservoir operating rules constituted by the applicable
operation ptan compiled in accordance with the provisions of paragraph (7).

The quantity of water to be delivered in each calendar year by the Lesotho
Highlands Development Authority to South Africa either in terms of paragraph
(2} or (3) as the case may be, shall be delivered in monthly quantities
scheduled in operation plans established in accordance with the provisions of

paragraph (7).

The Lesotho Highlands Development Authority shall from time to time
establish the Nominal Annual Yield which shall be that quantity of water, the
annual delivery of which from the phases of the Project implemented at that
stage can be maintained continuously on along term basis with a reliability of

ninety-eight per cent.

In the event of the storage reservoirs forming part of the Project being at full
storage capacity, the Lesotho Highlands Development Authority may, if
agreed to by South Africa, and in accordance with reservoir operating rules
constituted by the applicable operation plan compiled in accordance with the
provisions of paragraph (7), deliver to South Africa in any one calendar year,
water in excess of the Nominal Annual Yield: Provided that should South
Africa not agree to such delivery the Lesotho Highiands Development
Authority shall have the right to pass such water through the hydro-electric

power complex forming part of the Project.

The Lesotho Highlands Development Authority shall, two months prior to the
end of 1994 and the end of each subsequent calendar year, compile for the
ensuing calendar year, operation plans in respect of all water deliveries to
South Africa as provided for in this Article as well as the generation of hydro-
electric power in the Kingdom of Lesotho. Such plans shall altow for
operational contingencies and shall be adjusted and updated during the
course of such calendar year whenever changing circumstances necessitate
such adjustment and updating.

24



(©)

(10)

(1)

ARTICLE 7 : LESOTHO HIGHLANDS DEVELOPMENT AUTHORITY

The Lesotho Highlands Development Authority shall monitor the guantity of
water delivered to South Africa and, jointly with the Trans-Caledon Tunnel
Authotity, shall at the end of each calendar month take the measure of the
quantity of water so delivered during that month, at the measuring pointinthe
conveyance system connecting the tailpond dam of the hydro-electric power
complex of the Project with the Designated Outlet Point: Provided that if the
Lesotho Highlands Development Authority or the Trans-Caledon Tunnel
Authority should dispute such measurement the Joint Permanent Technical
Commission shall resolve such dispute by determining the quantity of water
which shall be deemed to have been delivered to South Africa.

The Lesotho Highlands Development Authority shall at all times maintain
rates of flow in the natural river channels immediately downstream of the
Katse and Mohale dams of not less than five hundred and three hundred litres
per second respectively and shall, if so required, release the gquantities of
water, from either the Katse or Mohale reservoirs as the ‘case may be,
necessary to maintain such rates of flow: Provided that subsequent to the
}mplementation of Phase I1 of the Project, such rates of flow may be adjusted
by agreement between the Parties and provided further that in the event of
either reservoir being at its minimum operating level, the quantities of water
relgased shall be equal to the flow rate into such reservoir not in excess of the

specified rate of release.

The Lesotho Highlands Development Authority shall on the request of
Lesotho release into the natural river channels downstream of the headpond
and taiipond reservoirs forming part of the hydo-electric power complex the
quantities of water which have originated in the catchment areas of these
reservoirs. In the event of such quantities not being released by way of
overflow from such reservoirs, the relevant guantities shall be released
through the low level outlets of such reservoirs.

Prior to the implementation of any phase subsequentto Phase I, the minimum
rate of flow to be maintained in the natural river channels downstream of dams
forming part of such phase, shall be established by agreement between the .

Parties.
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(12)

(19)

(18)

(17)

ARTICLE 7. LESOTHO FIGHLANDS DEVELOPMENT AUTHORITY

Without prejudice to the brovisions of paragraph (2) of Article 17 the minimurn
rate of flow to be maintained in the Senqu/Orange River from the Kingdom of
Lesotho to the Republic of South Africa, shall be established by agreement

between the Parties from time to time.

The Lesotho Highlands Development Authority shall, of the water to be
deliverad to South Africa in terms of this Treaty, release such quantity as may
be requested by either Party and subject to agreement by the other Party,
downstream of any storage reservoir forming part of the Project: Provided that
the Joint Permanent Technical Commission shall establish the procedure to
be followed in the event of such releases including the measurermnent of such

guantities of water.

- The Lesotho Highlands Development Authority shall, of the water to be

delivered to South Africa in terms of this Treaty, release such quéntity as may
be requested by Lesotho and subject to agreement by Soutn Africa, at
abstraction points in the conveyance system upstream of the hydro-electric
power complex of the Project: Provided that the Joinit Permanent Technical
Comrnission shall establish the procedure to be followed in the event of such
abstractions including the measurement of such quantities of water.

The Lesotho Highlands Development Authority shall provide the Joint
Permanent Technical Commission with all information, as and when required
by such Commission, regarding all operational aspects of any phase of the

Project implemented at that stage.

The Lesotho Highlands Developmeant Authority shall give its full co-operation
to the Joint Permanent Technical Commission and shall give full effect to the

applicable provisions of Article 9.

The Lesotho Highlands Davelopment Authority shall carry outits functionsin
accordance with Internationally Recognized Standards of managerial and
technical competence, expertise and practice and to this end shall appoint,
whenever appropriate, project managémem, design, financial or other

consultanis.




(18)

(21)

(22)

(23)

ARTICLE 7 : LESOTHO FIGRLANDS DEVELOPMENT AUTHORITY

The Lesotho Highlands Development Authority shzll effect all measures to
ensure that merabers of local communities in the Kingdom of Lesotho, who
will be affected by fiooding, construciion works, or other simitar Project
related causes, will be enabled to maintain a standard of fiving not inferior to
that obtaining at the time of first disturbanea: Provided that such Authority
shall effect compensation for any loss to such member as a result of such

Project related causes, not adaguately met by such measures.

The Lesotho Highlands Development Authority shall, as provided for in
paragraph (6) of Article 10, establish comprehensive accounting and costing
systems in accordance with the recommendations of financial management
system consulfants. Such systemns shall be subject to periodical review. The
Joint Permanent Technical Commission shall have the right {o request such

review.

The Lesotho Hightands Development Authority shall sstablish effective and
comprehensive management information systems including performance
indicators, which shall be used to provide the information required for
management decision making during the implementation, opetation and
maintenance of that part of the Project entrusted to such Authority.

The Lesotho Highlands Development Authority shall, on the basis of the .
accounting and costing systems and procedures referred to in paragraph (19).
appoition all costs incurred by such Authority as costs attributable to the
gelivery of water to South Africa and costs aitributable to the generation of
hydro-electric power in the Kingdom of Lesotho as well as for developments

envisaged by the provisions of paragraph (2) of Article 4.

The Lesotho Highlands Development Authority shall effect all necessary
catchment conservation measwres &as well as all measures necessary 1o
prevent pollution of the water to be deliverad to Souih Adfrica and pollution

caused by the adverse effects of the implementation of the Project.

The Lesotho Highlands Developmeit Authority shall, at least six months prior
io the commencement of each phese of the Project and thereafier during the
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ARTICLE 7 : LESOTHO HIGHLANDS DEVELOPMENT AUTHORITY

course of the implementation, operation and maintenance of such phase ai
least four months prior to the commencement of each Financial Year,
separately, in respect of that part of the Project relating to the delivery of water
to South Africa and in respect of that part of the Project relating to the
generation of hydro-electric power in the Kingdom of Lesotho, compile:

(a) alongterm cost plan. Such plan shall differentiate between capital and
operating costs and shall identify the total estimated expenditure for
such phase and contain an analysis of such expenditure on an annual
basis. Such plan shall further include an estimate of contingency costs
on an annual basis covering the period of the long term cost plan;

(by adetailed cost plan covering the ensuing Financial Year. Such plan shall
differentiate between capital and operating costs and shali identify the
total estimated expenditure for such year and contain an analysis of
such expenditure on amonthly basis. Such plan shall further include an
estimate of contingency costs with regard tosuch Financial Year as well

as each month covered;

(c) along term funding pian identifying the total funding for such phase by
way of loans, credit facilities and other borrowings and shall provide an

analysis thereof on an annual basis;

(d) éshort term funding pian for the ensuing Finanicial Year identifying the
total funding for such year by way of loans, credit facilities or other
porrowings and shall provide an analysis thereof on a monthly basis;

{e) a schedule of the repayment of all loans, credit facilities and other
borrowings covering the repayment of capital, interest and financing

charges,
(fy along term cash flow forecast for such phase and shall provide an

analysis of such cash flow on an annual basis. Such forecast shall inter

alia identify any foreign exchange requirements; and
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(24)

(25)

(26)

(27)

ARTICLE 7 : LESOTHO HIGHLANDS DEVELOPMENT AUTHORITY

() a detailed cash flow forecast for the ensuing Financial Year, and shall
provide an analysis of such cash flow on a monthly basis. Such forecast

shall inter alia identify any foreign exchange requirements.

The Lesotho Highlands Development Authority shall compile, at regular
intervals, reconciliation statements with regard to all long term plans,
forecasts and schedules referred to in paragraph (23) and shall update them to
the extent neéessitated by such reconciliation: Provided that such plans,
forecasts or schedules shall further be reconciled and updated whenever an

event or occurrence results in a significant variation thereoft.

The Lesotho Highlands Development Authority shall compile on a rraon’(h!y~
basis reconciliation statements with regard to all short term plans and
forecasts referred to in paragraph (23) and shall account for any significant
difference regarding any such plans or forecasts. Such plans and forecasts
shall be updated on a monthly basis to the extent necessitated by such

reconciliation.

The books and accounts of the Lesotho Highlands Development Authority
shall be subject to annual and independent external auditing by chartered

accountants.

The Lesotho Highlands Development Authority shall establish separate

banking accounts for:

(a) all amounts received from South Africa as cost related payments as
provided for in Article 10 as well as amounts drawn down on ioans or
other borrowings procured for the implementation, operation and
maintenance of that part of the Project relating to the delivery of water to

Souih Africa; and

(b} allamountsreceived fromLesotho as cost related payments as provided

for in Article 10 as well as all amounts drawn down on loans and other

29



(30)

ARTICLE 7 : LESOTHO HIGHLANDS DEVELOPMENT AUTHORITY

borrowings procursd for the implementation, operation and mainte-
nance of that part of the Project relating to the generation of hydio-
electric powar in the Kingdom of Lesotho or for the developrmenis

envisaged by the provisions of paragraph (2) of Article 4.

Such banking accounts shall be established with the Central Bank of Lesotho
or such other banking instituiion as approved, in respect of amounts referred
to in sub-paragraph (a), by the Joint Permanent Technical Commissionandin

respect of amounts referred (o in sub-paragraph (b) by Lesotho.

The Lesotho Highlands Develooment Authority snall, if necessary to meet
forsign expenditure and subject to the approval of the appropriate authorities
of both Parties, establish with banking institutions outside the territory of
either Party separate banking and deposit accounts for all monies drawn down
on loans and other borrowings obtained from outside such territories and
procured for the implementation, operation and rnaintenance of that part of

the Project:
(a) relating to the delivery of water to South Africa; and

(b) relating to the generation of hydro-electric power in the Kingdom of
Lesotho or for the developments envisaged by the provisions of

paragraph (2) of Ariicle 4.

All monies held by the Lesotho Highlands Development Authority in any
banking account and not irnmediately required to effect any payment shall be

placed on deposit at market related interest rates.

Al interest accruing on monias in the accounts referred to in paragraphs (27)
and (28) shall be uiilized exclusively for the implemantation, operation and
maintenance of that part of the Projeci for wnich the monigs bearing such

interest shall nave been obtainad.

The Lesotho Highlands Development Authority shall take out insurance

against all foss or damage from whatever cause and against risks and puolic
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(33)

(35)

ARTICLE 7 : LESOTHO HIGHLANDS DEVELOPMENT AUTHORITY

Habilities, which may arise in the course of implementing, operating and
maintaining that part of the Project which is entrusted to such Authority, on

the basis of normal commercial considerations.

All managerial and professional staff positions of the Lesotho Highlands
Development Authority shall be filled by personnelin possession of appropri-

ate gualifications and experience for such appointments.

The Lesotho Highlands Development Authority shall be managed and
controlled by a Board of Directors which shall be appointed by l.esotho and
shall comprise a Chairman and such other members as shall be appointed on

merit for their managerial, technical and financial gualifications and ex-

perience.

The Board of Directors shall establish the policy of the Lesotho Highlands
Devélopmeni Authority in accordance with the provisi'ons of this Treaty giving
priority to its duties arising from the delivery of water to South Africa and the
generation of hydro-electric power in the Kingdom of Lesotho, as its primary

functions.

Lesotho shall appoint a Chief Executive who shall have appropriate qualifica-

tions and experience for such appointment.

The Chief Executive shall implement the policies laid down by the Board of
Directors of ihe Lesotho Highlands Development Authority.

The Chief Executive of the Lesotho Highlands Development Authority shall be
under the obligation to consult with and to give his full co-operation to the

Joint Permaneni Technical Commission.

In carrying out his duties and in implementing the policies established by the

Soard of Directors the Chief Executive shall inter alia be responsible for:

(a) presenting proposals concerning the implemeniation, operation and
maintenance of that part of the Project which is entrusted to the Lesotho
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(39)

(40)

(e)

(9)

ARTICLE 7 : LESOTHO HIGHLANDS DEVELOPMENT AUTHORITY

Highlands Development Authority and concerning the internal adminis-
tration and procedures of such Authority to the Board of Directors and
to the Joint Permanent Technical Commission for approval;

preparing and presenting to the Board of Directors and the Joint
Permanent Technical Commission for approval the annual budget and
proposals for borrowings of the Lesotho Highlands Development

Authority,

controlling the expenditure and borrowings of the Lesotho Highlands
Development Authority within limits set by the Board of Directors and
ensuring that the costs incurred are accurately recorded and allocated
to the appropriate cost centre;

providing the Board of Directors and the Joint Permanent Technical
Commission with the information they require or request for the
discharge of their duties;

issuing all tender documents and signing all agreements, undertakings
and contracts on behalf of the Lesotho Highlands Development

Authority;

appointing and terminating the appointment of all managerial, profes-
sional and administrative staff; and

such other duties as the Board of Directors may from time to time assign
to such Chief Executive.

The Office of the Chief Executive of the Lesotho Highlands Development
Authority shall act as the main channel of communication between such
Authority and the Joint Permanent Technical Commission.

The Chief Executive of the Lesotho Highlands Development Authority shall
give advance notification of at least five calendar days to the Joint Permanent
Technical Commission of all meetings provided for in paragraph (21) of Article
9 and shall provide copies of all relevant documents in good time.
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(3)

(4)

ARTICLE 8 : TRANS-CALEDON TUNNEL AUTHORITY

The Trans-Caledon Tunnel Authority shall have the responsibility for the
implementation, operation and maintenance of that part of the project in the
Republic of South Africa, in accordance with the provisions of this Treaty, and
shall be vested with all powers necessary for the discharge of such responsibili-

ties.

Notwithstanding the provisions of paragraph (1) of Article 7, the Trans-
Caledon Tunnel Authority may be entrusted by the Parties, furthermore, with
the responsibility for the implementation, operation and maintenance of that
part of the water conveyance system situated in the Kingdom of Lesotho; for
this purpose, the Trans-Caledon Tun nel Authority shall be vested by Lesotho
with all powers, authorizations and exemptions nécessary for the discharge of
such responsibilities and shall furthermore maintain close liaison with the
Lesotho Highlands Development Authority in relation to the implementation
of the water conveyance system without prejudice, however, to the title orany
other rights in respect of the said water conveyance system and related land.

The Trans-Caledon Tunnel Authority shall monitor the quantity of water
delivered to South Africa and, jointly with the Lesotho Highlands Development
Authority, shall at the end of each calendar month take the measure of the
guantity of water so delivered during that month, at the measuring pointin the
conveyance system connecting the tailpond dam of the hydro-electric power
complex of the Project with the Designated Outlet Point: Provided that if the
Lesotho Highlands Development Authority or the Trans-Caledon Tunnel
Authority should dispute such measurement the Joint Permanent Teéhnical
Commission shall resolve such dispute by determining the quantity of water
which shall be deemed to have been delivered to South Africa.

The Trans-Caledon Tunnel Authority shali provide the Joint Permanent
Technical Commission with all information as and when required by such
Commission, regarding all operational aspects of any phase of the Project
implemented at that stage.

The Trans-Galedon Tunnel Authority shall give its full co-operation to the
Joint Permanent Technical Commission and shall give full effect to the
applicable provisions of Article 9.
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(6}

(7)

(9)

(11)

ARTICLE 8 : TRANS-CALEDON TUNNEL AUTHORITY

The Trans-Caledon Tunne! Authority shall carry out its functions in accord-
ance with Internationally Recognized Standards of managerial and technical
competence, expertise and practice and tq this end shall appoint, whenever
appropriate, project management, design, financial or other consultants.

The Trans-Caledon Tunnel Authority shall as provided for in paragraph (8} of
Article 10, establish comprehensive accounting and costing systems in
accordance with the recommendations of financial management system
consultants. Such systems shall be subject to periodical review. The Joint
Permanent Technical Commission shall have theright to request such review.

The Trans-Caledon Tunnel Authority shall establish effective and comprehen-
sive management information systems including performance indicators,
which shall be used to provide the information required for management
decision making during the design, implementation, operation and main-
tenance of that part of the Project entrusted to such Authority.

The Trans-Caledon Tunnel Authority shall, on the basis of the accounting and
costing systems and procedures referred to in paragraph (7), apportion all
costs incurred by such Authority as costs attributable to the delivery of water
to South Africa and costs attributable to the generation of hydro-electric
power in the Kingdom of Lesotho as well as for developiments envisaged by the
provisions of paragraph (2) of Article 4.

The Trans-Caledon Tunnel Authority shall effect all necessary catchment .
conservation measures as well as all measures necessary to prevent pollution
of the water to be delivered to South Africa and pollution caused by the
adverse effects of the implementation of the Project.

The Trans-Caledon Tunnel Authority shall, at ieast six months prior to the
commencement of each phase of the Project and thereafter during the course
of the implementation, operation and maintenance of such phase at least four
months prior to the commencement of each Financial Year, separately, in
respect of that part of the Project relating to the delivery of water to South
Africa and in respect of that part of the Project relating to the generation of
hydro-electric power in the Kingdom of Lesotho, compile:
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(12)

(a)

(b)

{c)

(e)

ARTICLE 8 : TRANS-CALEDON TUNNEL AUTHORITY

a long term cost‘plan. Such pian shall differentiate between capital and
operating costs and shall identify the total estimated expenditure for
such phase and contain an analysis of such expenditure on an annual
basis. Such plan shall further include an estimate of contingency costs
on an annual basis covering the period of the long term cost plan;

a detailed cost plan covering the ensuing Financial Year. Such plan shall
differentiate between capital and operating costs and shall identify the
total estimated expenditure for such year and contain an analysis of
such expenditure on amonthly basis. Such plan shall further include an
estimate of contingency costs with regard tosuch Financial Year as well

as each month covered;

a long term funding plan identifying the total funding for such phase by
way of loans, credit tacilities or other borrowings and shall provide an

analysis thereof on an annual basis;

a short term funding plan for the ensuing Financial Year identifying the
total funding for such year by way of loans, credit facilities of other
borrowings and shall provide an analysis thereof on a monthly basis;

a schedule of the repayment of all loans, credit facilities and other
porrowings, covering the repayment of capital, interest and financing

charges;

a long term cash flow forecast for such phase and shall provide an
analysis of such cash flow on an annual basis. Such forecast shall inter

alia identify any foreign exchange requirements; and

a detailed cash flow forecast for the ensuing Financial Year, and shall
provide an analysis of such cash flow on a monthly basis. Such forecast
shall inter alia identify any foreign exchange requirements.

The Trans-Caledon Tunnel Authority shall compile, at regular intervals,

reconciliation statements with regard to all tong term plans, forecasts and
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(13)

(14)

(15)

ARTICLE 8 : TRANS-CALEDON TUNNEL AUTHORITY

schedules referred to in paragraph (11) and shall update them to the extent
necessitated by such reconciliation: Provided that such plans, forecasts or
schedules shall further be reconciled and updated whenever an event ofr

occurrence results in a significant variation thereof.

The Trans-Caledon Tunnel Authority shall compile on a monthly basis
reconciliation statements with regard to all short term plans and forecasts
referred to in paragraph (11) and shall account for any significant difference
regarding any such plans or forecasts. Such plans and forecasts shall be

updated on a monthly basis to the extent necessitated by such reconciliation.

The books and accounts of the Trans-Caledon Tunnél Authority shali be

subject to annual and independent external auditing by chartered accountants.

The Trans-Caledon Tunne!l Authority shall establish separéte banking

accounts for:

(a) all amounts received from South Africa as cost related payments as
provided for in Article 10 as well as all amounts drawn down on loans or
other borrowings procured for the implementation, operation and
maintenance of that part of the Project relating to the delivery of waterto

South Africa; and

{b) allamounts received from L esotho as cost related payments as provided
for in Article 10 as well as all amounts drawn down on loans and other
borrowings procured for the implementation, operation and mainte-
nance of that part of the Project relating to the generation of hydro-
electric power in the Kingdom of Lesotho or for the developments

envisaged by the provisions of paragraph (2) of Article 4.

Such accounts shall be established with the South African Reserve Bank or
such other banking institution as approved, in respect of amounts referred to
in sub-paragraph (a), by South Africa and in respect of amounts referred to in

sub-paragraph (b) by the Joint Permanent Technical Commission.
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- (18)

(17)

- (18)

(19}

(20)

ARTICLE 8 TRANS-CALEDON TUNNEL AUTHORITY

The Trans-Caledon Tunne! Authority shall, if necessary to meet foreign
expenditure and subject to the approval of the appropriate authorities in the
Republic of South Africa, establish with banking institutions outside the
territory of either Party separate banking accounts for all monies drawn down
on loans and other borrowings obtained from outside such fterritories and

procured for the imptementation, operation and maintenance of that part of

the Project:
(a) relating to the delivery of water to South Africa; and

(b) relating to the generation of hydro-electric power in the Kingdom of
Lesotho or for the developmenis envisaged by the provisions of

paragraph (2} of Article 4.

All monies held by the Trans-Caledon Tunnel Authority in any banking
account and not immediately required to effectany payment, shall be placed

on deposit at market related interest rates.

All interest accruing on monies in the accounts referred to in paragraphs (15}
and (16) shall be utilized exclusively for the implementation, operation and
maintenance of that part of the Project for which the monies bearing such

interest shall have been obtained.

The Trans-Caledon Tunne! Authority sHaI! take out insurance against all loss
or damage from whatever cause and against all risks and public liabilities,
which may arise in the course of implementing, operating and maintaining that
part of the Project entrusted to such Authority, on the basis of normal

commercial considerations.

All manage.rial and professional staff positions of the Trans-Caledon Tunnel
Authority shall be filled by personnel in possession of appropriate gualifica-

tions and experience for such appointments.
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(21)

(22)

(23)

(24)

{25)

(26)

ARTICLE8: TRANS-CALEDON TUNNEL AUTHORITY

The Trans-Caledon Tunnel Authority shall be managed and controlled by a
Board of Directors appointed by South Africa, and shall comprise a Chairman
and such other members as shall be appointed on merit for their managerial,

technical and financial qualifications and experience.

The Board of Directors shall establish the policy of the Trans-Caledon Tunnel
Authority in accordance with the provisions of this Treaty giving priority to its
duties arising from the delivery of water to South Africa and the generation of

hydro-electric power in the Kingdom of Lesotho.

The Board of Directors of the Trans-Caledon Tunnel Authority shall appointa
Chief Executive who shall have appropriate qualifications and experience for

such appointment.

The Chief Executive shall implement the policies laid down by the Board of

Directors of the Trans-Caledon Tunnel Authority.

The Chief Executive of the Trans-Caledon Tunnel Authority shall be underthe
obligation to consult with and to give his full co-operation to the Joint

Permanent Technical Commission.

in carrying out his duties and in implementing the policies established by the

Board of Directors the Chief Executive shall inter alia be responsible for:

(a) presenting proposals concerning the implementation, operation and
maintenance of that part of the Project entrusted to the Trans-Caledon
Tunnel Authority and concerning the internal administration and
procedures of such Authority to the Board of Directors and to the Joint

Permanent Technical Commission for approval;

(b) preparing and presenting 1o the Board of Directors and the Joint
permanent Technical Commission for approval the annual budget and

proposals for borrowings of the Trans-Caledon Tunne! Authority;
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{27)

(28)

ARTICLE 8 : TRANS-CALEDON TUNNEL AUTHORITY

(c) controlling the expenditure and borrowings of the Trans-Caledon
Tunnel Authority within limits set by the Board of Directors and ensuring
that the costs incurred are accurately recorded and allocated to the

appropriate cost centre;

(d) providing the Board of Directors and the Joint Permanent Technical
Commission with the information they require or request for the

discharge of their duties;

(e} issuingall tender documents and signing all agreements, undertakings
and contracts on behalf of the Trans-Caledon Tunnel Authority;

(f)  appointing and terminating the appointment of all managerial, profes-

sional and administrative staff; and

(g) suchother duties as the Board of Directors may from time to fime assign

to such Chief Executive.

The Office of the Chief Executive of the Trans-Caledon Tunnel Authority shall
act as the main channel of communication between such Authority and the

Joint Permanent Technical Commission.

The Chief Executive of the Trans-Caledon Tunnel Authority shall give
advance notification of at least five calendar days to the Joint Permanent
Technical Commission of alimeetings provided forin paragraph (21) of Article
g and shall provide copies of all relevant documents in good time,
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{2)

(5)

(7)

ARTICLE 9 : JOINT PERMANENT TECHNICAL COMMISSION

The Joint Permanent Technical Commission is composed of two delegations,
one from each Party. Each Party shall nominate three representatives
constituting its delegation, as well as an alternate for each of the nominated
representatives. Atleastone member of each delegation shall be permanently
resident in Maseru. Each delegation shall alternately nominate a chairman for
meetings of the Joint Permanent Technical Commission.

Each Party shall, within three months of the signature of this Treaty, nominate
its representatives on the Joint Permanent Technical Commission as well as
alternates for such representatives and shall within such period communicate
the names of such nominees to the other Party. Each Party may at any time
terminate any such nomination and nominate any other person instead of a
representative or alternate whose nomination has been terminated: Provided
that such termination shall only take effect one month after notice to the other

Party.

All decisions of the Joint Permanent Technical Commission shall require the

agreement of both delegations.

in the event of the two delegations not being able to reach agreement on any
matter, such matter shall be reconsidered at the next meeting of the Joint

" Permanent Technical Commission which meeting shall be convened at the

earliest possible opportunity, but not later than one month after the failure to

agree.

in the event of the two delegations not being able to reach agreement on any
matter after following the procedure set out in paragraph (16) the Joint
Permanent Technical Commission shall refer the matter to the Parties.

The Joint Permanent Technical Commission shall establish its own rules of
procedures and shall establish the necessary regulations with regard to
meetings, technical, administrative and financial activities.

The Joint Permanent Technical Commission shall possess full legal personality

in the territory of each Party.
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(9)

(10)

(11)

ARTICLE 9: JOINT PERMANENT TECHNICAL COMMISSION

The Joint Permanent Technical Commission shall have monitoring and
advisory powers relating to the activities of the Lesotho Highlands Develop-
ment Authority in so far as such activities may have an effect on the delivery of

water to South Africa.

The Joint Permanent Technical Commission shall have monitoring and
advisory powers relating to the activities of the Trans-Caledon Tunnel
Authority in so far as such activities may have an effect on the generation of
hydro-electric power in the Kingdom of Lesotho.

The Joint Permanent Technical Commission shall have the right to subject to
management audit, all those aspects of the management, organization and
accounts of the Lesotho Highlands Development Authority relating to the
delivery of water to South Africa and all those aspects of the management,
organization and accounts of the Trans-Caledon Tunnel Aut'hority retating to
the generation of hydro-electric power in the Kingdom of Lesotho.

The Lesotho Highlands Development Authority and the Trans-Caledon
Tunnel Authority. shall each consult with the Joint Permanent Technical
Commission on a continuous basis with regard to all aspects of the matters
listed below and any decision of the Lesotho Highlands Development
Authority or the Trans-Caledon Tunnel Authority and any organ of such
Authorities, with regard to all aspect of such matters, shail require the approval
of the Joint Permanent Technical Commission in order to take effect:

(a) the appointment of external auditors for each Authority;

(b) allbudgetsfortheexpenditureoforbyeachsuchAuthorityincludingaH_
cost plans, funding ptans and cash flow forecasts and reconciliation
statements refating to such plans and forecasts, as provided for in
Articles 7 and 8;

{c) implementation plans for each phase of the Project;

(d) annual as well as short term operation plans;
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{e)

ARTICLE 9 : JOINT PERMANENT TECHNICAL COMMISSION

annual maintenance plans;

the design of Project Works, tender procedures and tender documents

relating to the implementation, operation and maintenance of the

Project;

the appointment of consultants and contractors for the implementation,
operation and maintenance of the Project as well as the issuing of

variation orders and the settlement of all claims;

the allocation of costs between the Parties in accordance with the

provisions of Article 10,

financing arrangements and loan agreements as welf as all borrowings

from whatever source, for the purpose of the implementation of the

. Project;

the appointment of professional and managerial staff of the Lesotho
Highlands Development Authority and the Trans-Caledon Tunnel
Authority, other than the Chief Executive of such Authorities;

the establishment and review of comprehensive accounting, costing
and management information systems provided for in paragraphs (19)
and (20) of Article 7 and paragraphs (7) and {8) of Article 8;

the establishment of accounts with banking institutions,

foreign exchange forward cover on loans, credit facilities or other

borrowings;
the taking out of any insurance; and

the determination of the Nominal Annual Yield.
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(12)

(13)

(14)

(15)

(17)

ARTICLE 9: JOINT PERMANENT TECHNICAL COMMISSION

The Lesotho Highlands Development Authority and the Trans-Caledon
Tunnel Authority shall, with regard to any decision requiring the approval of
the Joint Permanent Technical Commission, present such decision to the
Joint Permanent Technical Commission for approval at the earliest practicable
time in order to allow the fullest possible opportunity for adequate con-

sideration.

The approval of the Joint Permanent Technical Commission with regard to all
malters referred to in paragraph (11) shall be notified in writing to all parties
concerned through the Office of the Secretary.

Notwithstanding the provisions of paragraph (11), any decision of the Lesotho
Highlands Development Authority affecting only the generation of hydro-
electric power in the Kingdom of Lesotho, and any decisien of the Trans-
Caledon Tunnel Authority in respect of that part of the Project situated in the
Republic of South Africa affecting only the delivery of water to South Africa,
shall be exempt from approval of the Joint Permanent Technical Commission.

The Joint Permanent Technical Commission shall hold regular meetings to
discuss issues relating to the delivery of water to South Africa and the
generation of hydro-electric power in the Kingdom of Lesotho and either
delegation shall have the right to request a meeting of the-Joint Permanent
Technical Commission which shall take place within seven calendar days of

the request.

All matters referred to the Joint Permanent Technical Commission for
discussion, approval or report by ‘the Lesotho Highlands Development
Authority, the Trans-Caledon Tunnel Authority or either delegation or Party
shall be dealt with in an expeditious manner. lf the Joint Permanent Technical
Commission cannot consider a matter within twelve calendar days, it shali
notify the referring party and, where appropriate, request an extension of tims
for consideration of the matter.

The Joint Permanent Technical Commission shall establish a permanent
office in the Kingdom of Lesotho with the necessary staff and facilities.
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(18)

(22)

(23)

ARTICLE 9 : JOINT PERMANENT TECHNICAL COMMISSION

The Joint Permanent Technical Commission shall appoint a full-time
Secretary who shall have appropriate qualifications and experience for such

appointment.

The Joint Permanent Technical Commission shall establish the terms of the
appointment of the Secretary. The terms of appointment shall inter alia

provide for the termination of such appointment on the request of either Party.

The Secretary shall, subject to the provisions of paragraph (19), be respons-
ible for supervising the day to day administration of the Joint Permanent

. Technical Commission and for maintaining effective and efficient support

services to both delegations. Such responsibilities shall inter alia include:

(a) the maintenance on behalf of, and as directed by, the Joint Permanent
Technical Commission of close and efficient working liaison with the
Lesotho Highlands Development Authority, the Trans-Caledon Tunnel

Authority, and such other persons and bodies as may be required, and

(b) The preparation of the annual budget including cash flow forecasts of
the Joint Permanent Technical Commission, and the control of

expenditure against the approved budget.

Members of the Joint Permanent Technical Commission shall have therightto
attend management meetings and technical working meetings of the Lesotho
Highlands Development Authority and the Trans-Caledon Tunnel Authority

other than meetings of the Boards of Directors of such authorities respectively.

Members of the Joint Permanent Technical Commission shall have all the
necessary access rights required in the course of the implementation,

operation and maintenance of the Project.

The Joint Permanent Technical Commission may appoint technical experts

and consultants to provide expert opinion and advice whenever this appearsto

e necessary.
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(25)

(28)

(27)

(28)

ARTICLE 9: JOINT PERMANENT TECHNICAL COMMISSION

The accountis of the Joint Permanent Technical Commission shall be subject
to annual and independent exiernal auditing by chartered accountants

appointed by agreement of the Parties.

The Joint Permanent Technical Commission shall be responsible for taking
out insurance against all loss or damage from whatever cause, and against
risks and public and professional liability, which may arise in the course of
discharging the responsibilities entrusted to such Commission as well as loss
or damage, risks or public liability arising from acts performed by the
Secretary and the personnel of the Joint Permanent Technical Commissionin
their official capacity, on the basis of normal commercial considerations.

The costs of establishing the Joint Permanent Technical Commission as well
as the working capital necessary for the functioning of the Joint Permanent
Technical Commission, shall be shared by the Parties. Each Party shall be
tiable for the costs of its own delegation and all other costs shall be met by the

Parties on an equal basis.

The Joint Permanent Technical Commission and its Secretary as well as the
persons nominated by each Party as representatives or alternates to such
Commission, shall enjoy such privileges and immunities as provided for in

Annexure [11.

The Joint Permanent Technical Commission shall establish with a banking
institution registered in the Kingdom of Lesotho in terms of the éppficabie
statutory requirements, a banking account, which account shall be accredited
with all monies placed at the disposal of such Commission byk any of the

Parties or received from any source whatsoever.
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(1)

ARTICLE 10: COST RELATED PAYMENTS

South Africa shall, by way of cost related payments to the Lesotho Highlands
Development Authority and to the Trans-Caledon Tunnel Authority, be re-
sponsible for all costs referred to in paragraph (3}, incurred for the implement-
étion, operation and maintenance of that part of the Project relating to the
delivery of water to South Africa.

Lesotho shall, by way of cost related payments 1o the Lesotho Highlands
Development Authority and to the Trans-Caledon Tunnel Authority, be
responsible for all costs referred to in paragraph (3), incurred for the
implementation, operation and maintenance of that part of the Project relating
to the generation of hydro-electric power in the Kingdom of Lesotho and for
the developments envisaged by the provisions of paragraph (2) of Article 4 in
the Kingdom of Lesotho.

For the purposes of this Article costs shall comprise all costs wholly and
reasonably incurred subsequent to the entry into force of this Treaty, relating

to.

{a) theimplementation of the Project including all costs of investigations,
surveys, feasibility studies, engineering studies, preparation of designs,
construction, construction supervision, procurement and commission-

ing;

(b} the operation, maintenance, and other recurring costs of the Project,
including replacement of equipment;

(c} the establishment, administration and operation of the Lesotho High-

lands Development Authority and the Trans-Caledon Tunnel Authority
including the appointment of consultants as well as Project related staff
fraining programmes for employees of such A'uthorities, necessary for
the functioning of such Authorities;

(d) measures necessary for catchment conservation as well as the pre-
vention of pollution, resulting from the implementation, operation and
maintenance of the Project;
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(e)

(i)

ARTICLE 10 : COST RELATED PAYMENTS

the taking out of insurance as provided for in paragraph (31) of Article 7

and paragraph {19) of Article 8;

annual audits as piovided for in paragraph (26) of Article 7 and

paragraph {14) of Article 8,

land or any interest in land acquired for the purpose of the implement-
ation, operation and maintenance of the Project: Provided that in the
case of that part of the Project to be executed in the Republic of South
Africa such land shall be held under freehold or ninety-nine year
leasehold title, and in the case of that part of the Project to be executed in
the Kingdom of Lesotho, such land shall be heid under ninety year

leasehold title, licence or registrable title;

the measures in order to ensure that members of local communities in
the Kingdom of Lesotho affected by Project related causes shall be
enabled to maintain a standard of living not inferior to that obtaihing at
the time of first disturbance as well as compensation for loss to such

members as a result of such causes not met by such measures; and

interest payments, financing and foreign exchange forward cover
charges on loans, credit facilities or other borrowings as well as all other
charges relating to the securing of financing, obtained by the Lesotho
Highland Development Authority, or the Trans-Galedon Tunnel Author-

ity, for the implementation, operation and maintenance of the Project:

Provided that any allowance for a return on or depreciation of any asset the

cost of which is partly or wholly met by way of cost related payments as well as

any dues, taxes, or charges other than dues, taxes or charges payableintothe

common revenue pool of the Customs Union, payable in the territory of either

Party in respect of services, goods, materials, plant, equipment and related

items required for the implementation, operation and maintenance of the

Project or any phase thereof, shall not constitute such cosls.
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(4)

(5)

ARTICLE 10: COST RELATED PAYMENTS

Cost related payments in respect of each item of costs referred to in paragraph
{3) shall become due relative to the date on which payment of such cost item
by the Lesotho Highlands Development Authority or the Trans-Caledon
Tunnel Authority respectively becomes due: Provided that a Party may elect
and shall be allowed by the respective Authority to pay monies due by such
Party as cost related payments directly to contractors and consultants
engaged in the implementation, operation and maintenance of that part of the
Project in respect of which such payments shall be due and provided furtﬁer
that in the event of loans, credit facilities or other borrowings being procured
by the Lesotho Highlands Development Authority or the Trans-Caledon
Tunnel Authority respectively in accordance with the provisions of paragraph
(1) of Article 11, cost related payments in respect of costs financed by way of
such loans, credit facilities or other borrowings shall become due at the time
and to the extent to which such loans, utilized credit facilities or other

borrowings become redeemable.

All monies due by each Party as cost related payments, shall be paid to the
Lesotho Highlands Development Authority or the Trans-Caledon Tunnel
Authority as the case may be, at times and in amounts identified as income
derived from cost refated pa\;/ments due by that Party, in the updated detailed
cash flow forecasts compiled by such Authorities in accordance with the
provisions of paragraph (25) of Article 7 and paragraph (13) of Article 8

respectively.

The accounting and costing systems referred to in paragraph (18) of Article 7
and paragraph (7) of Article 8 shall provide for cost centres as well as

associated accounting and costing procedures in order to ensure:
{a) the separate identification of capital and operating expenditure;

{b) the ailocation of all costs to specific activities, functions or segments of

the Project; and
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(8)

ARTICLE 10 : COST RELATED PAYMENTS

(c) the allocation of costs attributable to the delivery of water to South
Africaand costs attributable to the generation of hydro-electric power in
the Kingdom of Lesotho or for the developments envisaged by the
provisions of paragraph (2) of Article 4.

The methodology of apportioning the liability between the Parties for the costs
of Phase 1A Project Works shall be agreed to by the Parties by way of Protocol
III to this Treaty. :

The payments made under the provisions of this Article shall not be taken to

confer any rights of ownership or equity.
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(2)

(3)

(4)

ARTICLE 11 FINANCIRG ARRANGEMENTS

The Lesotho Highlands Development Authority and the Trans-Caledon
Tunnel Authority shali have the obligation to raise money from time to time by
way of loans, credit facilities or other borrowings, in such amounts as may be
required for the implementation, operation and maintenance of the Project or
any phase thereof or which may otherwise be required to meet the obligations
of such Authority or to performits functions: Provided that the entering into of
any agreement with regard to all loans, credit facilities or other borrowings,
relating to water delivery to South Africa shali be subject to the prior consent
of South Africa and all loans, credit facilities or other borrowings relating to
the generation of hydro-electric power in the Kingdom of Lesotho shall be
subject to the prior consent of Lesotho and provided further that any funds,
relating to water delivery to South Africé, obtained on concessionary terms or
as equity in the form of a capital contribution, shall, for the purpose of this
Article and of the cost related payments in terms of Article 10, be deemed to be
a loan at the interest rate and redemption terms applicable to loans of the
International Bank for Reconstruction and Development at the time such

funds are obtained.

The implementation of each successive phase of the Project and any rights or
obligations with regard thereto shall, unless the Parties agree otherwise, be
conditional on the entering into of funding arrangements by the Lesotho
Highlands Development Authority and the Trans-Caledon Tunnel Authority
respectively for such implementation on terms and conditions acceptable to
each Party as provided for in paragraph (1).

The Parties shall engage their best endeavours to assist in procuring for the
purpose of the Project from appropriate sources monies by way of loans,
credit facilities and other borrowings, required for the implementation,
operation and mainfenance of the Project or monies which may otherwise be
required to meet the obligations and perform the functions of such Author-

ities.

The Lesotho Highlands Development Authority and the Trans-Caledon
Tunnel Authority respectively shall administer, with inter alia full cognisance
of foreign exchange risks, all monies raised by it by way of loans, credit

facilities and other borrowings.
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Without prejudice to the provisions of paragraph (16) of Article 6, the Parties
shall accept the normal obligations imposed by lenders with respect to
approvals, monitoring, information and inspection of and access to sites and

works, with regard to the Project.

South Africa shall, with respect to all loans, credit facilities or other borrowings
procured by the Lesotho Hightands Development Authority or the Trans-
Caledon Tunnel Authority for the implementation, operation and maintenance
of that part of the Project relating to the delivery of water to South Africa,
provide such guarantees as the lenders of such loans, credit facilities or other

borrowings, may require.

Lesotho shall, with respect to all loans, credit facilities or other borrowings
procured by the Lesotho Highlands Development Authority or the Trans-
Caledon Tunnel Authority for the implementation, operation and maintenance
of that pe;rt of the Project relating to the generation of hydro-electric power in
the Kingdom of Lesotho provide such guarantees as the lenders of such loans,

credit facilities or other borrowings, méy require,

The Lesotho Highlands Development Authority shall through the Central
Bank of Lesotho or authorised dealers in the Kingdom of Lesotho authorised
by Lesotho to deal in gold and foreign exchange in terms of the exchange
control provisions applicable in theﬁKingdom of Lesotho, have access to the
foreign exchange market in the Republic of South Africa in order to comply

with its obligations in terms of this Treaty.

South Africa shall, if so requested by Lesotho, cause the South African
Reserve Bank to make available to the Lesotho Highlands Development
Authority the foreign exchange required for any transaction with regard to the

implementation, operation or maintenance of the Project.

The Lesotho Highlands Development Authority or the Trans-Caledon Tunnel

Authority as the case may be shall, on the request of South Africa:
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(a) allow South Africa to pay all monies due and payable as cost related
payments, directly to any creditor from whom any loans, credit facilities
or other borrowings are procured by such Authority for the implement-
ation, operation and maintenance of that part of the Project relating to
the delivery of water to South Africa;

(b) engage its best endeavours to substitute a second stage loan for any
loan procured for the implementation, operation and maintenance of
that part of the Project relating to water delivery to South Africa; and

(¢} allow South Africa to pay monies due by it as cost related payments in
redemption of any loans, utilized credit facilities or other borrowings
procured for the implementation, operation and maintenance of that
part of the Project relating to water delivery to South Africa, atany time
prior to the date for the redemption of suchjoans, utitized credit facilities
or other borrowings, subject to the provisions of any financing
agreement.

The Lesotho Highlands Development Authority or the Trans-Caledon Tunnel
Authority as the case may be, shall onthe request of Lesotho, allow Lesotho to
pay all monies due and payable as cost related payments, directly to any
creditor from whom any loans, credit facilities or other borrowings are
procured by such Authority for the generation of hydro-electric power or for
the developments envisaged by the provisions of paragraph (2) of Article 4, in
the Kingdom of Lesotho.

Any loss or gain as a result of foreign exchange fluctuations, with regard to
transactions engaged in by the Lesotho Highlands Development Authority or
the Trans-Caledon Tunnel Authority, relating to the implementation, oper-
ation and maintenance of that part of the Project pertaining to the delivery of
water to South Africa shall, as the case may be, either be borne by oraccrue to

South Africa.

Any loss or gain as a result of foreign exchange fluctuations, with regard to
transactions engaged in by the Lesotho Highlands Development Authority or
the Trans-Caledon Tunnel Authority, relating to the generation of hydro-
electric power or the developments envisaged by the provisions of paragraph
(2) of Article 4, in the Kingdom of Lesotho, shall as the case may be, either be
borne by or accrue to Lesotho.
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Consequent upon the implementation of Sub-phase IA of the Project and ir
accordance with the provisions of this Article, South Africa undertakes tc
share with Lesotho, by way of royalty payments, on the basis of fifty-six pet
centon the partof Lesothoand forty-four per centon the part of South Africa
the net benefit computed in accordance with the provisions of paragraph (2) ol
recomputed in accordance with the provisions of paragraph (6) or (7) or (8) as

the case may be.

The net benefit shall be computed in accordance with the procedures set ou
in the Royalty Manual on the basis of the difference between.

(a) thecost, atits Present Value, of the least cost scheme, identified as thi
“Optimal Scheme” inthe Royalty Manual, which scheme shall compris
either a least cost combination with a combined water delivery capacit
of seventy cubic metres pef second of a water project solely concerne
with the delivery of water, identified as the “|esotho Highlands Wate
Project Initial Development” in the Royalty Manual and a subsequer
supplementary water project identified as the "Fotliow-on Orange Va:i
Transfer Scheme” in the Royalty Manual, or a water project sole!
concerned with the delivery of water, identified in the Royalty Manual ¢
the least cost “Lesotho Highlands Water Project Initial Developmen
with a delivery capacity of seventy cubic metres per second; and

(b) the cost, at its Present Value, of the alternative water project with
delivery capacity of seventy cubic metres per second, identified as tf
“ east Cost Orange Vaal Transfer Scheme” in the Royalty Manual.

The provisionalassessmentatthetime of the signing of this Treaty of the sha
of the Parties of the net benefit computed in accordance with the gener
principles contained in paragraph (2} and determined on the basis of ti
prelivminary reservoir inflow data as shown in the Royalty Manual, expressed
Present Values at January 1995 using December 1985 price levels and
discount rate of six per cent per annum amounts to one thousand tv
hundred and ninety seven million two hundred and fifty thousand mal
(m-1 297 250 000) on the part of Lesotho and one thousand and ninete
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million two hundred and saventy thousand rand {R 1 019 270 000) on the part
of South Africa. Such amounts shall be subject to recomputation as provided

for in this Article.

in the calendar year preceding the date of first delivery of water to South Africa
which shall be January 1995 or at such other stagé prior to such year as may be
determined by the Joint Permanent Technical Commission, the preliminary
reservoir inflow data utilized in the computation of the share of the Parties of
the net benefit as provided for in paragraph (3) shall be revised or updated in
accordance with the provisions of paragraph (5), retaining the reservoir inflow
data format set out in the Royalty Manual and taking account of all relevant
hydrological data collected prior to such year. Such revised or updated
reservoir inflow data shall be used for the computation of the net benefit as
provided for in paragraph (2) and without further revision or updating for the
recomputation of the net benefit as provided forin paragraph (8) or (7) or (8) as
the case may be.

The revised ur updated reservoir inflow data provided forin paragraph (4) shall
be determined by the Lesotho Highlands Development Authority in consult-
ation with representatives of the hydrology division of the appropriate
Department or Ministry of each of the Parties and shall require the approval of
the Joint Permanent Technical Commission in order to take effect. in the event
of the Joint Permanent Technical Commission not approving of such revision
or updating as a result of a disagreement on this issue between the respective
delegations, such issue shall be referred to an expert consuitant in the field of
hydrology, appointed by the Parties. Should the Parties fail to agree on the
appointment of such consultant within sixty calendar days of a request by
either Party to make such appointment, then at the request of either Party, the
President of the International Commission on Large Dams {ICOLD) shall
appoint such consultant. The findings and decisions of such consultant shall

be final and binding on the Parties.

In the event of adjustments to the minimum annual quantities of water
specified for each year in Annexure 11 in accordance with the provisions of
paragraph (2) of Article 7, the net benefit shall be recomputed on the basis
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provided for in paragraph (2) taking account of such adjustments, in

accordance with the procedures set out in the Royalty Manual.

In the event of the remaining part of the Project being cancelled at a phase
subsequent to Phase I in circumstances other than those provided for in
paragraph {8) the net benefit shall be recomputed in accordance with the
procedures set out in the Royalty Manual on the basis of the difference

between;

{a) the cost, at its Present Value, of the least cost combination with a
combined water delivery capacity of seventy cubic metres per second,
of a water project solely concerned with the delivery of water identified
as the “Lesotho Highiands Water Project Initial Development” in the
Royalty Manual with a delivery capacity equal to the combined delivery
capacity of those phases of the Project, implemented and those agreed
by the Parties to be implemented, at that stage, and a subsequent
supplementary water project identified as the "Follow-on Orange Vaal
Transfer Scheme” in the Royalty Manual: Provided that in the event of
the combined delivery capacity of those phases of the Project
implemented and those agreed by the Parties to be implemented at that
stage, exceeding the delivery capacity of the “Lesotho Highlands Water
Project Initial Development” forming part of the scheme identified as the
“Optimal Scheme” in the Royalty Manual, the cost of the latter shall

apply in respect of such recomputation; and

(b} the cost, at its Present Value, of the alternative water project with a
delivery capacity of seventy cubic metres per second, identified as the
“| east Cost Orange Vaal Transfer Scheme” in the Royalty Manual.

In the event of the remaining part of the Project being cancelled at a phase
subsequent to Phase I on the insistence, unilaterally, of South Africa, the net
benefit shall be recomputed in accordance with the procedures set out in the

Royalty Manual on the basis of the difference between:
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(a) thecost, atits PresentValue, of a water project solely concerned with the
delivery of water and identified as the “'Lesotho Mighlands Water Project
Initial Development” in the Royalty Manual with a delivery capacity
equal to the combined delivery capacity of those phases of the Project,
implemented, and those agreed to by the Parties to be implemented, at

that stage; and

(b) thecost, atits Present Vallue, of an alternative water project identified as
the “Comparable Orange Vaal Transfer Scheme” in the Royalty Manuali
with a delivery capacity equal to the combined delivery capacity of those
phases of the Project referred to in sub-paragraph (a).

The net benefit computed or recomputed in accordance with the provisions of
either paragraph (2) or (8) or (7) or (8) as the case may be, shall comprise:

{a) an investment element representing the investment costs difference;

(b) an operation etement representing the electricity costs difference

attributable to pumping operations; and

(c) an operation and maintenance element representing the remaining

operation and maintenance costs difference.

The share of Lesotho of the net benefit shall, subject to the provisions of
paragraph (11}, be due to Lesotho in the form of a royalty comprising:

{a) afixed component relating to the investment element of the net benefit
in the form of a monthly amount whicn shall be derived in accordance
with the provisions of paragraph {12) and which shall accrue in

accordance with the provisions of paragraph (15},

(b) avariable componentrelating to the operation element of the net benefit
representing the difference in electricity costs attributable to pumping
operations, in the form of a monthly amount which amount shall be
derived by applying the unit rate computed in accordance with the
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provisions of paragraph (13) and which shall accrue in accordance with

the provisions of paragraph (16); and

(c) a variable component relating to the operation and maintenance

element of the net benefit representing the difference in the remaining

' operation and maintenance costs, in the form of a monthly amount

which amount shall be derived by appiying the unit rate computed in

accordance with the provisions of paragraph (14) and which shall
accrue in accordance with the provisions of paragraph (16)

Revenue accruing to Lesotho as a direct result of the implementation,
operation and maintenance of that part of the Project relating to the delivery of
water to South Africa by way of its share of the common revenue pool of the
Customs Union shall be deemed to amount to an advance payment by South
Africa in respect of the share of Lesotho of the investment element of the net
benefit. Such advance payment shall, in accordance with the procsdures set
out in the Royalty Manual, be compuied as a fixed percentage amounting to
tencomma six nine (10,69) per cent of the Present Value of the total cost of the
“Lesotho Highlands Water Project initial Development”, for the computation
or recomputation of the net benefit in accordance with the provisions of either
paragraph (2) or (6} or (7} or (8) as the case may be. Such advance payment
shall be set off against the share of Lesotho of the investment element of the
net benefit prior to the computation of the fixed component of the royalty:
Provided that in the event of any change to the Customs Union Agreemaent
affecting the share of Lesotho of the common customs revenue pool of the
Customs Union such fixed percentage shall be adjusted mutatis mutandis in
accordance with the procedures set out in the SACU Study using the same
project cost data contained therein and provided further that in the event of
termination of the Customs Union Agreement the Parties shall agree on an
amount to be set off against the share of Lesotho of the investment element of
the net benefit equivalent to any revenue accruing to Lesotho as a result of any
substitute dues, taxes or charges and provided further that in the event of the
provisions of sub-paragraph (a) of paragraph (19) becoming applicable, either
Party may request that it be compensated on the grounds that such advance
payment no longer adeguately represents the revenue accruing to Lesotho as
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a direct result of the implementation, operation and maintenance of that part
of the Project relating to the delivery of water to South Africa by way of its
share of the common revenue pool of the Customs Union which compensation
shall be determined by agreement between the Parties and in accordance with
the principles established in the SACU Study.

The Present Value of the share of Lesotho of the investment element of the net
benefit computed in accordance with the provisions of paragraph (2), having
made due allowance in accordance with the provisions of paragraph (11) for
the revenue accruing to Lesotho by way of its share of the common revenue
pool of the Customs Union, shall be equal to the aggregate of the Present
Values of a uniform monthly amount when discounted at a discount rate of six
per cent per annum from the Due Date applicable to each such monthty
amount for a period of fifty years from January 1995, in accordance with the
procedures set out in the Royalty Manual, which monthly amount shall
constitu‘te the fixed component of the royalty as provided for in paragraph
(15). Provided that in the event of recomputation of the net benefit in
accordance with the provisions of paragraph (6} or (7) or (8) as the case may
be, the recomputed monthly amount shall be that which when paid uniformly
for the balance of the period of fifty years from January 1995 after the date on
which the recomputed monthly amount becomes effective together with the
monthily amount or amounts paid up to such date shall have in the aggregatea
Present Value equal to that of the share of Lesotho of the investment element
of the recomputed net benefit, having made due allowance in accordance with
the provisions of paragraph (11) for the revenue accruing to Lesotho by way of
its share of the common revenue pool of the Customs Union.

The Present Value of the share of Lesotho of the operation element of the net
benefit representing the difference in electricity costs attributabie to pumping
operations computed in accordance with the provisions of paragraph (2} shali
be equal to the aggregate of the Present Values of the monthly amounts
computed as the products of a constant unit rate in cents per cubic metre of
water and the monthly average of the annual minimum quantity of water
specified for each year in Annsxure I, having made due allowance for
shortfalls in such minimum quantities derived in the computation of the net
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benefit, when discounted ata discount rate of six pér cent perannum from the
Due Date applicable to each such amount for a period of fifty years from
January 1995 in accordance with the procedures set out in the Royalty
Manual. Such unit rate shall form the basis for the computation ofthe variable
component of the royalty in respect of the operation element representing the
ditference in electricity costs relating to pumping operations as provided forin
paragraph (16): Provided that in the event of recomputation of the net benefit
in accordance with the provisions of paragraph (6) or (7) or (8) as the case may
be, the monthly amounts derived as the products of a recomputed constant
unit rate in cents per cubic metre of water and the monthly average of the
annual minimum guantity of water specified in Annexure 11 foreach year from
the date such recomputed unit rate becomes effective, when paid monthly for
the balance of the period of fifty years from January 1995 after such date
together with the monthly amounts paid up to such date, shall have in the
aggregate a Present Value equal to the share of Lesotho of the operation
element of the recomputed net benefit representing the difference in electricity

costs attributable to pumping opetations

The Present Value of the.share of Lesotho of the operation and maintenance
element of the net benefit representing the difference in the remaining

operation and maintenance costs computed in accordance with the provisions

‘of paragraph (2) shall be equal to the aggregate of the Present Values of the

monthly amounts computed as the products of aconstantunitrate in cents per
cubic metre of water and the monthly average of the annual minimum quantity
of water specified for each year in Annexure 11, having made due allowance for
shortfalls in such minimum quantities derived in the computation of the net
benefit, when discounted at a discount rate of six per cent perannum from the
Due Date applicable to each such amount for a period of fifty years from
January 19895 in accordance with the procedures set out in the Royalty
Manual. Such unit rate shall form the basis for the computation of the variable
component of the royalty in respect of the operation element representing the
difference in the remaining operation and maintenance costs as provided for
in paragraph (16): Provided that in the event of recomputation of the net
benefit in accordance with the provisions of paragraph (6) or (7) or (8) as the
case may be, the monthly amounts derived as the products of.a recomputed
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constant unit rate in cents per cubic meire of water and the monthly average of
the annual minimum quantity of water specified in Annexure 11 for each year
from the date such recomputed unit rate becomes effective, when paid
monthly for the balance of the period of fifty yéars from January 1995 after
such date together with the monthly amounts paid up to such date, sha‘il nave
in the aggregate a Present Value equal to the share of Lesotho of the operation
and maintenance elernent of the recompuied net benefit representing the

difference in the remaining operation and maintenance costs.

Subject to the provisions of paragraph (19) the monthly amount computed in
accordance with the provisions of paragraph {12) shall accrue monthly as the
fixed component of the royalty for a period of fifty years relative to the month
of the first delivery of water to South Africa which shali be January 1985.

Both variable components of the royalty shall accrue monthly for a period of
fifty years relative to the month of the first delivery of water to South Africa
which shall be January 1995, and such monthly amounts shall be determined
as the products of the unit rates computed in accordance with the provisions
of paragraphs (13) and (14) and the quantity of water actually delivered to
South Africa during each month not in excess of the Scheduled Monthly
Demand and the quantity of water in excess of such Scheduled Monthly
Demand utilized to recoup any shortfall in the Scheduled Monthly Demand for
any previous month during such year or utilized during the first six months of
any year to recoup any shortfall in the delivery of the minimum quantity
specified for the previous year in Annexure II.

South Africa shall be liable to pay to Lesotho royalties in respect of any
quantity of water actually delivered to South Africa, in excess of the Scheduled
Monthly Demand in any month during any one calendar year, which has not
been utilized as provided for in paragraph (16) to recoup any previous
shortfalls and which is utilized to recoup a shorifall in any subsequant month

during the same calendar year. Such royalties shall be the product of the

quantity of water utilized to effect such recoupment and a unit rate equal to the

difference between the sum of the unit rates referred to in paragraphs (13) and
(14} apptlicable at the time of such shortfall and the sum of the unit rates
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referred to in paragraph (1) of Article 13 apptlicable at the time such quantity of

water is delivered.

The unit rates computedin accordance with the provisions of paragraphs (13)
and (14) and applicable at the termination of the period of fifty years on 31
December 2044 shall continue to apply subsequent to such period and
subsequent to such date South Africashall be liable to pay monthly to Lesotho

amounts computed as!

{a) theproducts of the unit rates and the quantity of water actually delivered
io South Africa during each month not in excess of the Scheduled
Monthly Demand and the auantity of water in excess of such Scheduled
Monthly Demand, utilized to recoup any shortfall in the Scheduled
Monthly Demand for any previous month during such year or utilized
during the first six months of any year to recoup any shortfall in the
delivery of the minimum annual quantity specified for the previous year

in Annexure 11; and

(b) theproduct of the quantity of water actually delivered to South Africain
excess of the Scheduled Monthly Demand in any month during any one
calendar year which has not been ulilized to recoup any previous
shortfall as provided for in sub-paragraph {a) and which is utilized to
recoup a shortfall in any subsequent month in the same calendar year
and a unit rate equal to the difference between the sum of the unit rates
referred to in paragraphs {13) and (14) applicable at the time of such
shortfall and the sum of the unit rates referred to in paragraph (1) of
Article 13 applicable at the time such quantity of water is delivered.

All such amounts shall be adjusted mutatis mutandis in accordance with the

provisions of paragraph (20).

In the event of the Scheduled Mionthly Demand for any month not being
delivered to South Africe, the fixed component of the royalty due shall, in
accordance with the procedures set out in the Royalty Manual, be reduced in
proportion to such shortfall provided that such shortfall results from:
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the commencement of reliable supplies from any phase of the Project
being delayed relative to the time when such supplies shall be required
to satisfy the minimum deliveries to South Africa specified for any year
in Annexure 1T: Provided that South Africa shall not be exempt from its
obligation to pay such fixed component in the event of such delay
occurring as the result of any act or omission on the part of the Trans-
Caledon Tunne! Authority in respect of that part of the Project forwhich
such Authority shall be wholly responsible; and

any of the contingencies referred to in paragraph (2) of Article 14
occurring: Provided that in the event of a contingency referred to in
sub-paragraph (a) of paragraph (2) of Article 14 occurring, South Africa
shall continue to pay to Lesotho the fixed componentonly ofthe royalty:

Provided that such reduction shall be reimbursed in proportion to the extent
that such shortfall is recouped by deliveries in excess of the Scheduled
Monthly Demand in subsequent months during that calendar year or during

the first six months following the end of such year.

The fixed and variable components of the royaliy shall be adjusted‘as provided
for in this paragraph and as more fully set out in the Royalty Manual:

(a)

(b)

the fixed component of the royalty as well as the variable component of
the royalty relating to the remaining operation and maintenance
element of the net benefit shall be indexed to the Production Price index

interpolated to the actual date of payment;

the variable component of the royalty relating to the electricity element
of the net benefit shall be indexed to the Average Annual Electricity

Price interpolated to the actual date of payment.

The Due Date for payment of:

(a)

amounts in terms of paragraph (15) shall be the date at the end of each
month for the fifty year period commencing in January 1995: Provided
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that in the event of a delay in the commencement of reliable supplies
from Phase 1A in accordance with the provisions of sub-paragraph (a} of
paragraph (19), the Due Date for each of the monthly amounts from
January 19895 up to and including the month before that in which such
supplies commence shall be the date at the end of that month in which

such supplies commence,;

(b) amounts in terms of paragraph (16} shall be the date at the end of the
month during which the relevant guantity of water is actually delivered,

(c) amounts in terms of paragraph (17) shall be the date at the end of the
month in which the shortfall which is recouped OCCUIS;

(d) amounts in terms of sub-paragraph (a) of paragraph (18) shall be the
date at the end of the month during which the relevant quantity of water

is actually delivered;

(e) amounts in terms of sub-paragraph (b) of paragraph {18) shall be the
date at the end of the month in which the shortfall which is recouped

OCCUIs.

Prior to the implementation of Phase IA of the Project, an invoicing procedure
in respect of royalty payments and payments in terms of paragraph {18) shall
be established by agreement between the Parties and in accordance with such
procedure the Lesotho Highlands Development Authority shall, not later than
five calendar days following the end of each month, on behalf of Lesotho,
present to South Africa an invoice in respect of the royalty payments or
payments in terms of paragraph (18) for the preceding month and such
invoices shall incorporate adjustments to eartier invoiced amounts in

accordance with the provisions of this Article.

South Africa shall settle invoices presented by the Lesotho Highlands
Development Authority within thirty calendar days from the date of receiptof

such invoices.
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Royalty amounts due or amounts due in terms of paragraph (18) shall attract
interest at arate of six per cent per annum for the period between the Due Date
and the actual date of payment of such amounts: Provided that South Africa
shall compensate Lesotho for any reasonable loss incurred by Lesotho as a
result of such royaity payments being received later than thirty calendar days
from the date of receipt of such invoice.

Any dispute in respect of royalty payments and payments in terms of
paragraph (18) as invoiced by the Lesotho Highlands Development Authority
shall be settled by the Joint Permanent Technical Commission: Provided that
until the settlement of such dispute, South Africa shall make payment for the
month in dispute on the basis of the best possible estimate by the Joint
Permanent Technical Commission of royalties due for such period. Adjust-
ments to royalty payments as a result of the settlement of such dispute shall be

reflected in subsequent invoices.

All royalty payments and payments in terms of paragraph (18) shall be
deposited in a special account designated by Lesotho at the Central Bank of
Lesotho.

South Africa shall cause the South African Reserve Bank to make available to
Lesotho through the Central Bank of Lesotho freely convertible foreign
exchange at its most favourable exchange rate for any foreign transactions
that Lesotho authorizes from the proceeds of royalty payments and payments
in terms of paragraph (18).
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South Africa shall be liable to pay each month to Lesotho in respect of water
delivered in terms of paragraphs (3), (6) and (7) of Article 7 in excess of the
Scheduled Monthly Demand for such month, less any portion of such excess
utilized to recoup any shortfall in the Scheduied Monthly Demand for any
previous month during the same year and if the relevant month be one of the
first six months of any calendar year, less any portion of such excess utilized to
recoup any shortfall in the delivery of the minimum quantity specified for the
previous year in Annexure IT (which difference is hereinafter referred o as
“Excess Water”), an amount equal to the sum of:

(a) anamount computed as the product of a unit rate equal to fifty per cent
of the unit rate referred to in paragraph (13) of Article 12, and the
‘quantity of Excess Water actually delivered to'South Africa during any

such month; and

(b) anamount computed as the product of a unit rate equal to fifty per cent
of the unit rate referred to in paragraph (14) of Article 12, and the
quantity of Excess Water actually delivered to South Africa during any

such month.

The‘ Due Date for payment of each amount computed in accordance with the .
provisions of paragraph (1) shall be the date at the end of the month during

which the relevant quantity of water is actually delivered.

Any amount computed in accordance with the provisions of sub-paragraph (a)
of paragraph (1), shall, as set out in the Royalty Manual, be indexed to the
Average Annual Electricity Price interpolated to the actual date of payment.

Any amount computed in accordance with the provisions of sub-paragraph
{b} of paragraph (1), shall, as set out in the Royalty Manual, be indexed to the
Production Price Index interpolated to the actual date of payment.

Not {ater than five calendar days following the end of each month, the Lesotho
Highlands Development Authority shall, on behalf of Lesotho presentto South
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Africa an invoice for the amounts due in respect of Excess Water delivered
during the preceding month. The provisions of paragraphs (22), (23), (24) and
(25} of Article 12 shali apply mutatis mutandis with regard to such invoice
procedures and invoices.

In the event of downstream releases at the request of Lesotho in accordance
with the provisions of paragraph (13) of Article 7 as well as water abstractions
in accordance with the provisions of paragraph (14) of Article 7, such releases
and abstractions shall be subject to compensation payments by Lesotho to
South Africa as agreed to by the Parties from time to time. Such agreement
shall further provide for the time and manner of payment of any amounts due,

in the event of downstream releases at the request of South Africa in
accordance with paragraph (13) of Article 7, South Africa shall compensate
Lesotho:

(a} forany loss the Parties agree results from the effect of such release on
the operation of the hydro-electric compliex forming part of the Project.
The Parties shall further agree with regard to the time and manner of
bayment of any amounts due; and

(b) for any loss in royalties or reduction in payments in terms of the
provisions of paragraph (1) or paragraph (18) of Article 12 as a result of
water so released not being delivered to South Africa at the Designated
Delivery Point. Within thirty days of such release the Lesotho Highlands
Development Authority shall, on behalf of Lesotho, present to South
Africa an invoice in respect of amounts due as a result of such loss, The
provisions of paragraphs (22), (23), (24) and (25) of Article 12 shall apply
mutatis mutandis with regard to such invoice procedures and invoices.

All payments in accordance with the provisions of paragraph (1} and sub-
paragraph (b) of paragraph (7) shall be effected for the credit of Lesothoin the
special account at the Central Bank of Lesotho referred toin paragraph (26) of
Articie 12.

South Africa shall cause the South African Reserve Bank to make available to
Lesotho through the Central Bank of Lesotho freely convertibie foreign
exchange at its most favourable exchange rate for any foreign transactions
that Lesotho authorizes from the proceeds of payments to Lesotho in terms of
the provisions of this Article.
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ARTICLE 14 : PROCEDURE IN CASES OF FORCE MAJEURE
In case of any substantial impairment of the implementation of this Treaty
caused by force majeure as defined in paragraph (2), the Parties shall take the
necessary measures of palliation and restoration on the basis of consultation
and in a spirit of co-operation, in so far as the immediate circumstances of
emergency so permit, and shall subsequently agree on joint action.

For the purpose of this Article, “force majeure” includes the following:

(a) any disturbance due to an extreme hydrological or other natural event,
including extreme drought, and affecting the delivery of water to South

Africa;
(b} the use of force by the states;
(¢) armed insurrection and other forms of civil strife; and

(d) episodes of sabotage in so far as these do not form part of the
contingencies referred to in sub-paragraphs (b) and (c) of this paragraph.

The provisions of this Article are without prejudice to the application of the

principles of international law relating to treaties.
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ARTICLE 15 : SOCIAL AND ENVIRONMENTAL CONSIDERATIONS

The Parties agree to take all reasonable measures to ensure that the implementation,
operation and maintenance of the Project are compatible with the protection of the
existing quality of the environment and, in particular, shall pay due regard to the
maintenance of the welfare of persons and communities immediately affected by the
Project.
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3)

ARTICLE 16 : TRE PREVENTION AND SETTLEMERNT OF DISPUTES

For the purpose of this Article “dispute” shall mean any dispute concerning
the interpretation and application of this Treaty.

Lesotho, South Africa, the Lesotho Highlands Development Authority, the
Trans-Caledon Tunne! Authority, and the Joint Permanent Technical Commis-
sion shall pay due regard to the overriding consideration that any dispute shall
be resolved in a spirit of conciliation and that any impairment of the
implementation, operation and maintenance of the Project shall be avoided.

The Chief Executive of the Lesotho Highlands Development Authority and the
Chief Executive of the Trans-Caledon Tunnel Authority shall have the power
to institute, each within his own sphere of responsibility and after prior
notification of the Joint Permanent Technical Commission, the minimum
action required to safeguard the safety and integrity of the Project during the
period in which the dispute procedure provided for in this Article is in

operation.

in the event of a dispute arising, either Party or the Parties jointly or the
Lesotho Highlands Development Authority or the Trans-Caledon Tunnel
Authority, may request the Joint Permanent Technical Commission to
conduct an investigation and to present a written report containing its

.recommendations to both Parties, the Lesotho Highlands Development

Authority and the Trans-Caledon Tunnel Authority.

The Joint Permanent Technical Commission shall conduct the investigation
and present its written report in terms of paragraph (4) with all reasonable
dispatch. If the Joint Permanent Technical Commission cannot consider the
matter within fourteen calendar days, it shall notify the referring party and,
where appropriate, request an extension of time for consideration of the

matter.

The Joint Permanent Technical Commission may either report that no action
is called for or may make recommendations calling for measures to be taken
by one of the Parties, the Parties jointly, the Lesotho Highlands Development
Authority or the Trans-Caledon Tunnel Authority, or may report that the
matter is of such a nature that recourse to more formal procedures is called for.
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(9)

(10)

ARTICLE 16: THE PREVENTION AND SETTLEMENT OF DISPUTES

In the event of a dispute not being resolved by means of any action taken in
accordance with the provisions of paragraphs (4), (5) and (6), it shall be madse
the subject of negotiation between the Parties,

If a dispute cannot be resolved by negotiation between the Parties, such
dispute shall be submitted to the Arbitral Tribunal as hereinafter provided.

The Parties may jointly institute arbitration proceedings on the basis of an
agreement to that effect between them which agreement shall set forth the
nature of the dispute and the names of the arbitrators appointed by each Party:
Provided thatany Party may institute arbitration proceedings by giving written
notice thereof to the other Party which notice shall set forth the nature of the
dispute and the name of the arbitrator appointed by such Party.

The Arbitral Tribunal shall consist of three arbitrators who Sﬁal! be legally
qualified persons and such Tribunal shall be constituted in each instance as

follows:

(a) EachPartyshallappointonearbiiratorandthethirdarbitrator,whosha!!
be the President of such Tribunal, shall be appointed by agreement
between the two arbitrators appointed by the Parties.

{b)  Should the arbitrators appointed by the Parties fail to agree on the
appointment of the President of the Tribunal within sixty calendar days
of the agreement or notice, as the case may be, referred to in paragraph
(9), the President of the international Commission on Large Dams
(ICOLD) shall, at the request of either Party, appoint a person as
President of such Tribunal, who shail not be a citizen or former citizen of
the Kingdom of Lesotho or the Republic of South Africa or a resident or
former resident in the territory of any Pérty.

(c) Shouid the Party notified of the initiation of arbitration proceedings as
provided for in paragraph (9), fail to appoint its arbitrator within sixty
calendar days of such notification, such arbitrator shall at the request of
the Party instituting such proceedings, be appointed by the President of
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(13)

ARTICLE 16 : THE PREVENTION AND SETTLEMENT OF DISPUTES

such Tribunal which President shall be appointed mutatis mutandis by
the President of the International Commission on Large Dams (ICOLD)
in accordance with the provisions of sub-paragraph (b) at the request of

the Party initiating such arbitration proceedings.

Any arbitrator may resign by submitting his resignation in writing to both
Parties and any arbitrator may at any time be removed from office by

agreement between the Parties.

In the event of death, resignation or removal of an arbitrator for whose
appointment a Party is responsible, such Party shall appoint a replacement
within sixty calendar days from the date of death, resignation or removal.
Should such Party fail to make such appointment within such period, the
President of the Arbitral Tribunai shall appoint an arbitrator in his stead. In the
event of death, resignation or removal of the President of such Tribunal a
replacement shall be nominated by agreement between the remaining
arbitrators, within a period of sixty calendar days of such death, resignation or
removal. Should the remaining arbitrators fail to agree on the appointment of

the President, such appointment shall be made mutatis mutandis in accordance

~ with the provisions of sub-paragraph (b) of paragraph {(10).

Notwithstanding anything to the contrary contained in this Article, the Parties

may at any time agree to refer a dispute to arbitration.

(a) TheArbitral Tribunal shali convene atatime and venue to be determined
by the President and such Tribunal shall thereafter determine the time

and venue of any further sessions.

(b) Subject to the provisions of this Article, the Arbitral Tribunal shall
establish its rules of procedure and shall decide all questions relating to

its competence, jurisdiction and procedure.

(¢) The official language of the Arbitral Tribunal shall be English.
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{d)

(e)

{9)

(d)

ARTICLE 16 : THE PREVENTION AND SETTLEMENT OF DISPUTES

The Arbitral Tribunal may appointsuch personnel, including a Registrar,
as it may deem necessary for the proper execution of its functions in

terms of this Article.

Al decisions of the Arbitral Tribunal shail be by a majority vote of the
members but in the event of there being no majority vote, the President

shall have a casting vote in addition to a deliberative vote.

The Arbitral Tribunal shall afford both Parties a fair hearing and may

render an award by default.

The proceedings and deliberations of the Arbitral Tribunal shall take
place in private and all documents relating thereto as we!l as the award
of such Tribunal shall remain secret, unless the Partles otherWIse agree.
The award of the Arbitral Tribunal shall be in writing and signed by the
members who voted for it and shall constitute the award of the Tribunal,
and a signed counterpart of such award shall be transmitted to each

Party.

The award of the Arbitral Tribunal shall be definitive and binding on the
Parties, and they shall duly and expeditiously give effect thereto.

During a period of thirty calendar days after the award has been
communicated to the Parties the Arbitral Tribunal may, either of its own
accord oratthe request of either Party, rectify any clerical, typographical
or arithmetical error in the award, or any obvious error of similar nature

and shall forthwith communicate any such rectification to both Parties.

Any dispute between the Paities as to the meaning and scope of the
award shall, at the request of ejther Party and within sixty calendar days
of the rendering of the award, be referred for decision to the Arbitral

Tribunal which rendered the award.
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ARTICLE 16 : THE PREVENTION AND SETTLEMENT OF DISPUTES

Without prejudice to the provisions of sub-paragraph (b) each Party
shall pe responsible for the remuneration of the arbitrator appointed by
such Party, all other costs connected with such appointment and the
costs entailed by the preparation of its own case. The remunerationofan
arbitrator appoinied by the President of the Arbitral Tribunal as provided
forin sub-paragraph (c) of paragraph (10} or paragraph (12), asthe case
may be, as well as all other costs connected with such appointmentshall
be borne by the Party failing to effect such appointment. The remuner-
ation of the President of such Tribunal, any personnel appointed by
such Tribunal and all general expenses incurred as a result of the

arbitration process, shall be borne equally by the Parties.

In the case of a unilateral application to the Arbitral Tribunal, instituted
by way of notice as provided for in paragraph (9), such Tribunal may,
with regard to the remuneration of the President of the Tribunal and all
other general expenses in respect of such arbitration process, make

such order as to cost as it may deem eguitable.

The Parties shall within fourteen calendar days after receiving notice
from the Arbitral Tribunal to that effect, depositin the manner prescribed
in such notice equal amounts specified in the notice in order to meet the
estimated expenses with regard to the remuneration of the President of

such Tribunal and personnel appointed by such Tribunal as well as all

other general expenses in respect of the arbitration proceedings.

Except as the Parties may otherwise agres, the law to be applied by the Arbitral

(a)

(b)

Tribunal shall be this Treaty and, whenever necessary for its interpretation or
application, but only to the extent necessary forthat purpose, the followingin

the order in which they are listed:

international agreements entered into by both Parties;

customary international law universally recognized or having received

the assent of both Parties;
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ARTICLE 18 : THE PREVENTION AND SETTLEMENT OF DISPUTES

{c) Roman Dutch customary law; and

(d) all such other rules of law in force in both the Kingdom of Lesotho and
the Republic of South Africa.

{(18)  Atthe conclusion of any arbitration proceedings, the President of the Arbitral

Tribunal shall hand all records and documents refating thereto, to the
Secretary of the Joint Permanent Technical Commission for safekeeping.
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ARTICLE 17 : SAVINGS CLAUSES

The provisions of this Treaty are without prejudice to the views of each Party
relating to the delimitation and demarcation of its international boundary.

The provisions of this Treaty are without prejudice to the rights under public
international law of riparians of the Senqu/Orange River other than the
Kingdom of Lesotho and the Republic of South Africa.

This- Treaty is concluded without prejudice to all existing bilateral and
multilateral agreements presently in operation between the two Parties,
including the Customs Union Agreement, the Trilateral Monetary Agreement
between the Governments of Lesotho, Swaziland, and South Africa of 18 April
1086, and the Bilateral Monetary Agreement between the Governments of
Lesotho and South Africa of 18 April 1986.

South Africa shali cause ESCOM or its successors, to supply electricity to the
Kingdom of Lesotho on such terms as are being or will be granted to any other
comparable bulk consumer with its own generating capacity in the Republic of
South Africa.
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ARTICLE 18 : PROCEDURE FOR REVIEW AND REVISION

The provisions of this Treaty shall be reviewed at intervals of twelve years,
calculated from the date of signature hereof or at such other intervals as the

Parties may agree upon.

Notw&thstandlng the foregoing, this Treaty may be amended at any time by
agreement of both Parties.
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ARTICLE 19 : ENTRY INTO FORCE

This Treaty shall enter into force on the date of signature hereof.
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IN WITNESS WHEREOF, the Parties hereto acting through their representatives
thereunto duly authorised, have caused this Treaty in the English language to be

signed in quadruple in their respective names at
MASERU. ... .. ... ONthe .oovii i, 24TH. ............ day of

 Gol, Thaabe Setiie R.T. PBothe .
FOR AND ON BEHALF OF FOR AND ON BEHALF OF

THE GOVERNMENT OF THE THE GOVERNMENT OF THE
KINGDOM OF LESOTHO REPUBLIC OF SOUTH AFRICA
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(M

ANNEXURE I
- PROJECT BESCRIPTION

Without prejudice to the provisions of paragraph (1) of Article 5, the Project, as
shownin Figure 1 to this Annexure, shall comprise the components described
hereinafter and shall be implemented in phases of which Phase I shall consist
of Sub-phases IA and IB.

Sub-phase IA shall comprise the following components:

— a storage dam on the Malibamatso Fﬂver at Katse, approximately 2,5 km
downstream of its confluence with the Bokong River, forming the Katse

Reservoir;

— a hydro-electric power complex situated in the general location of the
Hololo River and Nqoe River catchment area comprising a power station,
related waterways, by-pass facilities for the delivery of water during non-
generating periods and a headpond dam near Sénteiina onthe Ngoe River
if necessitated by the design of the hydro-electric power complex;

— awatertransfer tunnel connecting Katse Reservoir with the hydro-electric

power complex;

— atailpond dam on the Hololo or Nqoe River to regulate the discharges of
the hydro-electric power station and serve as a break pressure reservoir;

— adelivery tunnei connecting the tailpond dam with the Designated Outlet

Point;

— theterminal structure at Katse for the Sub-Phase IB tunnel connecting the

Mohale and Katse Reservoirs;

- an inlet structure for the Phase II transfer tunnel connecting Katse
Reservoir with the hydro-electric power complex;

— the Phase II intake struciure of the hydro-electric power station if so

required,;



(3)

(4)

ANNEXURE 1
PROJECT DESCRIPTION

— the Mashai-Katse pump station outfall at Katse Reservoir;

— acommon delivery tunnel intake at the tailpond dam to serve the delivery
tunnels of Phase I and any other phases;

— atransmission line connecting the switching station at the hydro-electric
power station with the Maseru load centre;

-— access roads to the Project sites; and

— ancillary facilities such as the administration and control centre at the
hydro-electric power station, as well as camps and other amenities at the
main Project sites.

The capacity of the water conveyance system constructed in Sub-phase IA

shall be sufficient to accommodate the additional yields to be produced in

Sub-phase IB.

Sub-phase 1B shall comprise the following components:;

— astorage dam on the Senqunyane River approximately 10 km upstream of
the Marakabei bridge, forming the Mohale Reservoir:

— a water conveyance tunnel connecting the Mohale and Katse Reservoirs;

— extension of the hydro-electric power facilities constructed under Sub-
phase IA if necessitated by the design of the hydro-electric power
complex;

— asecond transmission line to the Maseru load centre:

— access roads to the Project sites; and

— ancillary facilities such as extensions to the administration and control
centre, as well as camps and other amenities at the Project sites.



(5)

ANNEXURE I
PROJECT DESCRIPTION

Phase II shall comprise the following components:

— a storage dam on the Senqu River at Mashai, approximately 20 km
downstream of its confluence with the Malibamatso River, forming the

Mashai Reservoir;

— a gravity tunnel from Mashai Reservoir to the tailpond dam of the hydro-
electric power complex implemented as part of Sub-phase IA;

or alternatively, a pump station and related water conveyance tunnel
connecting the Mashai and Katse Reservoirs, a second water transfer
tunnel running parallel to the water transfer tunnel implemented as part of
Sub-phase IA connecting Katse Reservoir to the hydro-electric power
complex, and additional hydro-electric power facilities in the general
location of the Hololo River and Ngoe River catchment area;

— a second delivery tunnel running parallel to the delivery tunnel im-
plemented as part of Sub-phase IA, connecting the tailpond dam of the
hydro-electric power complex with the Designated Outlet Point;

— extensions of the transmission line system to accommodate the additional
hydro-electric power facilities and, if so required, a pumping installation at

Mashai Reservoir;
— access roads to the Project sites; and

— ancillary facilities such as extensions to the administration and control

centre, as well as camps and other amenities at the Project sites.

The capacity of the water conveyance system constructed in Phase [Ishall be
sufficient to accommodate the additional yields to be produced in Phase III

and any eventual additional phases.



ANNEXURE |
PROJECT DESCRIPTION

Phase 1] shali comprise the following components:

— a storage dam on the Senqu River at Tsoelike, downstream of jts
confluence with the Tsoelike River, forming the Tsoelike Reservoir;

— @ pump station and related water conveyance tunnel connecting the
Tsoelike and Mashaj Reservoirs;

~— extensions of the transmission line system to the Tsoelike-Mashai pump
station;

— uprating of the Mashai-Katse pump station if constructed in Phase II;
— access roads to the Project sites; and

~— ancillary facilities such as extensions to the administration and control
centre as well as camps and other amentities at the Project sites.

The Project in its different phases shall include and make provision for
facilities for the abstraction of water for ancillary developments as provided for
in paragraph (2) of Article 4 and may, furthermore, include and make provision

for:

— channel improvement and associated betterment works on the Ash River
downstream of the Designated Qutlet Point;

— a diversion weir on the Matsoku River and a connecting tunnel to Katse
Reservoir, which may be implemented either as part of Sub-phase IA or
Sub-phase IB. '
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ANNEXURE 11

RMINIMUM QUANTITIES FOR WATER DELIVERY






ANNEXURE IT
MINIEURM QUANTITIES FOR WATER DELIVERY

The following shall be the minimum quantities of water to be delivered by Lesotho to
South Africa in each calendar year as specified: Provided that such quantities shall be
adjusted in accordance with the provisions of paragraph (2) of Article 7:

Calendayr Millton
Year Cubic Metres
1995 57
1996 123
1897 180
1998 258
1999 327
2000 398
2001 470
2002 543
2003 618
2004 695
2005 772
2006 852
2007 ‘ 932
2008 1014
2008 1098
2010 1183
2011 1271
2012 1 361
2013 1452
2014 15645
2015 1640
2016 1736
2017 1835
2018 1934
2019 2036
2020 2139

After 2020 2208
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PRIVILEGES AND IIMMUNITIES






(1

(2)

(5)

ANNEXURE IH
PRIVILEGES AND IMMUNITIES

The representatives and alternates nominated in accordance with the

provisions of paragraph (2) of Article 8, when present in the territory of the

- other Party in order to perform their functions as provided for by this Treaty,

shall have the privileges and immunities as agreed o by the Parties.

No legal action shall be instituted against the Joint Permanent Tachnical
Commission by sither Party and such Commission shall enjoy immunity from

civil and administrative jurisdiction of any court of law in the territory of either

Party.

All property, assets and documents of the Joint Permanent Technical
Commission wheresoever located and by whomsoever held, shall be inviolable
as well as immune from search, requisition, confiscation, expropriation or any
form of seizure by executive or legislative action of either Party. Such
property, assets and documents shall also, to the extent necessary to carry out
the functions of the Joint Permanent Technical Commission, be free from all

restrictions, regulations and controls of whatsoever nature.

‘Each Party shall take all appropriate measures to protect all property, assels

and documents of the Joint Permanent Technical Commission.

Each Party shall accord official communications of the Joint Permanent

Technical Commission the same treatment it accords diplomatic communica-

{ions.

The Secretary of the Joint Permanent Technical Commission, where he is not

a local citizen, shall in the territory of either Party:

(&) beimmune from legal process with respect to acts performed by him in
his official capacity: Provided that such immunity shall not apply in the
case of a civil claim resulting from death, damage or personal injury

caused by a motor vehicle belonging to or driven by him; and



(7)

(8)

ANNEXURE 111
PRIVILEGES AND IMMUNITIES

(b)  beaccorded the same immunities from immigration restrictions, alien
registration requirements and national service obligations and the same
facilities as regards exchange regulations as are accorded by either
Party to a diplomatic representative of comparable rank.

The Joint Permanent Technical Commission, its assets, property, income,
Operations and transactions shall be exempt from all taxation. The Joint
Permanent Technical Commission shali also be exempt from all stamp dutjes
as well as from liability for general sales tax, Any amount paid by the Joint
Permanent Technical Commission from which it is exempted in terms of this
baragraph shall be refunded to it on request: Provided that the Joint
Permanent Technical Commission shall not be entitied to exemption from
amounts payable which are merely charges for public utility services,

Taxes levied on the salaries, emolunﬁents and pension fund benefits of the
Secretary and the other personnel of the Joint Permanent Technical Commiséion
by the one Party shall constitute part of the contribution by the other Party
towards the expenses of such Commission, proportional to the liability of each
Party for the costs of such Commission apportioned in accordance with the
provisions of Article 9.






